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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

  

CCT Case No: 131/2018  
SCA Case No: 150/2017  

High Court Case No: 57506/2013 
  

In the matter between: 

  

NATIONAL ENERGY REGULATOR OF SOUTH AFRICA                                   First Applicant 

 

SASOL GAS LIMITED                                                                                               Second Applicant 

and                               

PG GROUP (PTY) LTD                                                                                             First Respondent 

THE SOUTH AFRICAN BREWERIES (PTY) LTD                                       Second Respondent 

CONSOL GLASS (PTY) LTD                                                                                Third Respondent 

NAMPAK LTD                                                                                                        Fourth Respondent 

MONDI LTD                                                                                                                Fifth Respondent  

DISTRIBUTION & WAREHOUSING NETWORK LTD                                  Sixth Respondent  

ILLOVO SUGAR SOUTH AFRICA LTD                                                         Seventh Respondent 

 

 

                                                 FIRST APPLICANT’S SUBMISSIONS 

 

INTRODUCTION 

1. The genesis of this dispute lies in maximum gas price and transmission tariff 

decisions made by the First Applicant; the National Energy Regulator of South 

Africa, (“NERSA”) a regulatory authority established as a juristic person in terms 

of Section 3 of the National Energy Regulator Act 40 of 2004.  
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2. NERSA regulates piped gas, electricity and petroleum pipeline industries in 

South Africa in terms of the Gas Act, 48 of 2001 (“Gas Act”), the Electricity 

Regulation Act 4 of 2006, and the Petroleum Pipelines Act 60 of 2003. 

 

3. NERSA made the impugned decisions on 26 March 2014 pursuant to applications 

by the Second Applicant, Sasol Gas Limited (“SASOL”) for approval of maximum 

piped gas prices and transmission tariffs. 

 

4. The Respondents are some of the users of piped gas purchased from SASOL. 

They allege that SASOL’s determination was wholly irrational and that NERSA 

failed in its statutory purpose mainly because it did not constrain SASOL’s 

monopoly prices.  

 

5. The Supreme Court of Appeal ("Supreme Court") endorsed this reasoning;  

notwithstanding the fact that there are other significant gas users who purchase 

piped gas from SASOL, who experienced significant price decreases as a result of 

the regulatory measures brought by NERSA.  

 

6. In order to demonstrate that the Supreme Court erred in finding NERSA’s 

determination irrational and unreasonable, and in finding that the methodology 

does not constitute administrative action as envisaged under Section 6 of the 

Promotion of Administrative Justice Act 3 of 2000 (“PAJA”),  we have structured 

these submissions as follows: 

 

6.1 First, in Section A, we set out relevant aspects of the factual background. 
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6.2 Second in Section B, we set out the relevant statutory mandate of NERSA. 

 

6.3 Third, in Section C, we set out the relevant aspects of the judgment of the 

court a quo. 

 

6.4 Fourth, in Section D, we set out the relevant aspects of the judgment of the 

Supreme Court. 

 

6.5 Fifth, in Section E, we set out NERSA’s consultative processes in order to 

demonstrate that NERSA reasonably and rationally discharged its 

mandate when it made the impugned decisions. 

 

6.6 Sixth, in Section F, we demonstrate that NERSA did not follow an illogical 

sequence in making the decision. 

 

6.7 Seventh, in Section G, we demonstrate that the Supreme Court’s finding 

that NERSA’s decision is irrational is erroneous. 

 

 

6.8 In the eighth instance, in Section H, we address the Supreme Court’s 

finding that NERSA’s decision is unreasonable. 

 

6.9 Ninth, in Section I, we demonstrate that the Supreme Court erred in 

finding that the methodology did not on its own constitute administrative 

action. 
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6.10 We conclude by highlighting in Section J, the regulatory uncertainty 

arising from the judgment of the Supreme Court. 

 

 

A. ASPECTS OF THE FACTUAL BACKGROUND 

 

7. In the late 1990’s and early 2000’s,  SASOL  and a Mozambican partner 

developed natural gas fields in Mozambique and built a pipeline to pump gas to 

South Africa. 

 

8. In consideration for this investment, the government and SASOL concluded a 

Mozambican Gas Pipeline Agreement on 26 September 2001.1 

 

9. It incorporated a Regulation Agreement which allowed SASOL to determine its 

gas prices by “market value pricing”, that is the cost of switching from piped gas 

to an alternative fuel. This was done in order to compensate SASOL for its 

development in the Mozambican gas fields.2 

 

10. The Pipeline Agreement, (including the Regulatory Agreement) was conditional 

upon the inclusion of a provision in the Gas Act (which was in the making) that 

made the agreement binding on NERSA for ten years.3 

 

                                                           

 1 Mozambican Gas Pipeline Agreement 26 September 2001  CB Vol 1 page 1-13. 

2 Regulatory Agreement 26 September 2001  CB Vol 1 page 14-15 at Clause 1.16. 

3 Pipeline Agreement supra page 13,  Clause 14.2 read with Clause 36 of the Gas Bill B18- 2001 published 

on 23  March 2001. 
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11. The market value pricing regime came to an end on the 25th of March 2014 and 

from then, SASOL’s gas prices where to be regulated by NERSA. 

 

12. On 1 May 2009, NERSA published guidelines for Monitoring and Approving 

Piped-Gas Transmission and Storage Tariffs ("the Tariff Guidelines"). 

 

13. On the 28th of October 2011 NERSA approved the methodology it would follow in 

determining maximum piped gas prices in South Africa. 

 

14. On 29 February 2012, NERSA made the final determination in terms of Section 

21(1) (p) of the Gas Act that there was inadequate competition in the gas 

market.4 

 

15. On 24 December 2012, SASOL submitted an application to NERSA to approve its 

transmission tariffs for the period 25 March 2014 to 30 June 2015.5 On 26 March 

2013, NERSA approved the transmission tariffs.6 

 

16. On 24 December 2012, SASOL submitted an application to NERSA for approval of 

maximum gas prices for the period 25 March 2014 to 30 June 20177 and 

approval of a trading margin for the period 25 March 2014 to 30 June 2015. 

 

17. On the 26th of March 2013, NERSA approved an overall maximum Gas Energy 

price of R117.69/GJ as at 23 March 2013. 8 

                                                           

4 Final Inadequate competition determination 29 February 2012 SCA CB Vol 1 page 136-151. 

5 Annexure RAD 11 SCA CB Vol 2 page 177-204. 

6 Annexure RAD 29 SCA CB Vol 3 page 248-266. 

7 Annexure RAD 10 SCA CB Vol 2 page 152-176. 
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18. NERSA further approved a trading margin of R8.21/GJ for the period 25 March 

2014 to 30 June 2014 and R10.40/GJ for the period 1 July 2014 to 30 June 2015. 

 

19. The lifespan of maximum gas prices which are the subjects-matter of this appeal 

came to an end on 30 June 2017.  The lifespan of associated gas transmission 

tariffs expired on 30 June 2015.  Consequently, their legal validity has ended on 

30 June 2017 and 30 June 2015, respectively. 

 

B. RELEVANT STATUTORY MANDATE OF NERSA 

 

20. The Gas Act9 came into force from 1 November 2005.  By virtue of section 4(1) 

(a) of the National Energy Regulator Act10,   NERSA is the gas regulator referred 

to in the Gas Act.  

 

21.  Of immediate importance to this appeal are the statutory functions of NERSA to 

regulate prices of gas;11 monitor and approve, and if necessary regulate tariffs 

for transmission of gas;12 and promote competition in the gas industry.13   

                                                                                                                                                                                     
8
 Annexure RAD 28 SCA CB Vol 3 page 207-247. 

9 48 of 2001 (“the Gas Act”). 

10 40 of 2004 (“the NER Act”). 

11 Section 4(g) of the Gas Act.   

12 Section 4(h) of the Gas Act. 

13 Section 4(i) of the Gas Act. 
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22. When it regulates gas prices NERSA is required to act consistently with 

section 21(1) (p) of Gas Act.  That section requires NERSA to determine, as a 

condition imposed in a licence of a regulated entity such as SASOL, “maximum 

prices” which it must approve where NERSA has determined that there is 

inadequate competition in the gas market.    

23. NERSA has an express mandate to “regulate prices of gas in terms of Section 

21(1) (p) of the Act in the prescribed manner.”14  

 

24. It also has a duty to “monitor and approve, and if necessary regulate transmission 

and storage tariffs and take appropriate action when necessary to ensure that 

they are applied in a non-discriminatory manner as contemplated in section 22 of 

the Act.”15 

25. The Regulations promulgated by the then Minister of Minerals and Energy16 

indicate how NERSA must go about to determine maximum gas prices.  For the 

present purposes we direct attention to Regulation 4(3).  It requires NERSA, 

inter alia, to be objective, in that the maximum prices it determines must be 

                                                           

14 Section 4(g) of the Gas Act. 

15 Section 4(h) of the Gas Act. 

16 Government Notice R.321, Government Gazette No. 29792 of 20 April 2007 (“the Regulations”). 
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“based on a systematic methodology applicable on a consistent and comparable 

basis”;17 be fair;18 and be non-discriminatory.19 

26. The prescribed manner referenced in section 4(g) of the Act is described in 

Regulations 4(3) and (4) of the Regulations.20 

 

 
27. Regulation 4(3) provides that, “the gas regulator must, when approving the 

maximum prices in accordance with Section 21(1) (p) of the Act -  

 
(a) Be objective i.e based on a systematic methodology applicable on a consistent 

and comparable basis; 

 

(b) Be fair; 

 

(c) Be non-discriminatory; 

 

(d) Be transparent; 

 

(e) Be predictable; and 

 

(f) Include efficiency incentives.” 

 

28. Regulation 4(4) provides that - 

                                                           

17 Regulation 4(3)(a). 

18 Regulation 4(3)(b). 

19 Regulation 4(3)(c). 

20 The relevant regulations have been published in the Government Notice R 321 Government Gazette 

Number 29792 of 20 April 2007. 
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“(4) Maximum prices referred to in sub regulation (3) must enable the licensee to- 

 

(a) Recover all efficient and prudently incurred investment and operation 

costs; and 

 

(b) Make a profit commensurate with its risk. 

 

29. The express language employed in these Regulations makes it clear that NERSA 

has an obligation and not a discretion to comply with the Regulations when it 

decides to regulate gas prices in terms of Section 4(g) of the Act. 

 

30. The express provisions of Regulation 4(3) make it clear that NERSA must be 

objective when it approves maximum prices, in that its decision must be based on 

a “systematic methodology” which is applicable on a consistent and comparable 

basis. 

 

31. The formulation and application of a systematic methodology is thus a pre-

condition to the approval of maximum prices for gas. 

 

32. We point out that neither the Act nor the Regulations prescribe to NERSA what 

systematic methodology it should formulate and apply when approving 

maximum gas prices. That choice is left to NERSA. 

 

 

33. When it executes the above statutory functions, NERSA is required to promote 

the statutory objectives of the Gas Act.  The statutory objects of NERSA as set out 

in Sections 2(a), 2(b), 2(e) and 2(h) of the Act make it clear that the interests and 
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needs of all parties concerned and not a section thereof must be taken into 

account when NERSA discharges its functions and duties, more particularly the 

functions and duties set out in sections 4(g) and (h) of the Act. In the end, NERSA 

has to strike a balance which takes into account the interests and needs of all 

involved parties.  

34. In Borbet21 the Court emphasized that a rational and reasonable execution of 

regulatory functions and duties require a regulator to promote statutory 

objectives of its regulatory powers in a balanced manner, having regard to the 

problem at hand.22   

35. That approach is manifestly evident from the statutory objectives NERSA is 

obliged to promote, as are set out in section 2 of the Gas Act, inter alia - to 

facilitate investment in the gas industry;23 promote access to gas in an 

                                                           

21 National Energy Regulator of South Africa and Another v Borbet SA (Pty) Limited and Others, Eskom 

Holdings SOC Limited and Another v Borbet SA (Pty) Ltd and Others [2017] 3 All SA 559 (SCA); Minister of 

Mineral Resources and Others v Sishen Iron Ore Co (Pty) Ltd 2014(2) SA 603 (CC), paras 42 and 43. 

22 Paras 110 and 117. 

23 Section 2(b) of the Gas Act. 
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affordable and safe manner;24 and ensure that the needs and interests of all 

stakeholders in the gas industry are taken into account on an equitable basis.25 

36. We respectfully submit that the decisions of NERSA to approve the maximum 

gas prices for SASOL and gas transmission tariffs promoted the above statutory 

objectives, in a balanced manner, having regard to the interest of the role 

players.  The Respondents’ interests were not the only considerations at issue.  

The fact that they are disappointed with the use of the Methodology by NERSA 

to ultimately approve the piped gas prices does not render those decisions 

irrational or unreasonable.   

 

37. We also point out that NERSA does not fix actual prices at which SASOL or other 

licensee will be entitled to sell piped gas to their customers.26 NERSA is neither 

called upon to do so nor is it permitted to do so when it exercises the powers 

invested upon it in terms of Section 21(p) of the Act, and Regulations 4(3) and 

(4) of the Regulations. NERSA is only mandated to set a ceiling of piped gas 

prices beyond which a licencee such as SASOL may not price its piped gas to 

customers.  

 

                                                           
24 Section 2(j) of the Gas Act. 

25 Section 2(e) of the Gas Act. 

26 Vol 7 page 679 para 57; Vol 14 page 1291 para 5.2-5,4. 
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38. All that NERSA is called upon to do, when it approves maximum gas prices and 

transmission tariffs is to set a ceiling beyond which SASOL cannot sell piped gas 

to its customers.   

 

39. Below that ceiling, SASOL and its customers are entitled to negotiate actual 

prices and discounts at which the piped gas is purchased and sold. Those prices 

depend upon the relative bargaining strengths of the licensee and its 

customers. In any event, the Respondents failed to establish a competitive piped 

gas price(s) which, on their contention, would not have rendered the maximum 

gas price approved by NERSA irrational and unreasonable. 

C. THE DECISION OF THE HIGH COURT 

40. The Respondents applied to the court a quo to review and set aside the Tariff 

Decision and the Maximum Price Decision. 

41. They alleged that because the new tariffs led to substantial increases in the prices 

they had been paying; the increases were unreasonable and irrational. 

42. The court a quo did not enter the merits of the matter. Instead it held that the 

Respondents had delayed unreasonably in bringing the review, without 

explaining the delay. It dismissed the application on this ground alone.27 

                                                           
27 CB Vol 10 page 981-991 paras 26 and 27. 
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D. THE DECISION OF THE SUPREME COURT OF APPEAL 

43. The Respondents took the decision of the court a quo on appeal to the Supreme 

Court. The Supreme Court summarised the issues before it as: 

43.1 Whether determination of a methodology used to regulate gas prices 

under Section 21(1)(p) of the Gas Act 48 of 2001 is administrative 

action28; and 

43.2 Whether a determination by a regulator under that Section which resulted 

in an increase in permissible gas prices was rational.29 

44.  On the 10th of May 2018, the Supreme Court handed down a unanimous 

judgment in terms of which it set aside the order of the court a quo and 

substituted it with the following: 

44.1 The decisions by the First Respondent on 26 March 2013 to approve 

applications by the Second Respondent (i) for maximum gas prices and 

for a trading margin for the period 26 March 2014 to 30 June 2017, and 

                                                           
28 Judgement dated 10 May 2018; CB Vol 11 page 1029. 

29
 Judgment supra. 
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(ii) for transmission tariffs for the period 26 March 2014 to 30 June 2015, 

are reviewed and set aside.30 

44.2 Any maximum gas prices subsequently approved by the First Respondent 

for the Second Respondent shall apply retrospectively with effect from 

26 March 2014 until the date of termination of such approval.31 

44.3 The costs of this application shall be paid by the Respondents jointly and 

severally, the one paying the other to be absolved.32 

45. This order is as a result of the Supreme Court having made the critical findings 

that: 

45.1 The methodology on its own did not constitute administrative action. The 

court a quo therefore erred in not recognizing that the administrative 

action that fell to be reviewed was NERSA’s decision on SASOL’s 

                                                           

30 Judgment supra Order 2 (a). 

31 Judgement supra Order 2 (b). 

32 Judgement  supra Order 2 (c). 



15 
 

 
 

applications and consequently, ought not to have declined to hear the 

matter due to undue delay;33 

45.2 The appeal still had practical effect; and  there was considerable public 

interest in resolving whether the basic methodology NERSA adopted, and 

which it presumably intended to utilise again in the future, was valid;34  

45.3 NERSA followed an illogical sequence in its determination of inadequate 

competition. Logic demanded that NERSA investigate the state of 

competition as a necessary preliminary issue; but NERSA instead; 

proceeded in reverse order, and first set out to determine a methodology 

to be applied in setting maximum prices;35 

45.4 And finally that when one bears in mind that the object of NERSA’s 

regulatory powers was to combat prices that NERSA already regarded as 

being too high, the application of a method that NERSA knew would lead 

to the opposite result was clearly irrational.36 

                                                           
33 Supreme Court Judgement supra para 39. 

34 Supreme Court Judgment supra para 28. 

35 Supreme Court Judgement supra para 13. 

36 Supreme Court Judgement supra para 53. 
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46. We now turn to an analysis of NERSA’s processes in order to demonstrate that 

NERSA acted rationally and reasonably in discharging its statutory mandate. 

E. NERSA’S REGULATORY FUNCTIONS AND DUTIES 

47. In the Consultation Document NERSA identified at least four different 

methodologies for regulation of maximum piped gas prices and transmission 

tariffs: 

47.1  the first is the marginal costs of supply;37  

47.2 the second is the basket of fuel alternatives;38  

47.3 the third is international bench marking;39 and  

47.4 the fourth is the pass-through of imported gas price method.40   

                                                           
37 CB Vol 1: pages 27 to 28, para (i), where that methodology is discussed. 

38 CB Vol 1: pages 28 to 29. 

39 CB Vol 1: pages 29 to 30. 

40 CB Vol 1: page 30, para (iv). 
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48. The Respondents preferred the latter methodology, and have consistently 

argued that NERSA should have applied it. 

49. NERSA analysed the advantages and disadvantages of each methodology.  It 

identified them, not only in its narrative discussion but also in a comparative 

tabular format, having regard to the applicable statutory objectives.41  The 

Respondents do not suggest that NERSA’s analysis was irrational or 

unreasonable.  They also do not dispute the advantages and disadvantages 

identified by NERSA relating to each of the methodologies. 

50. NERSA was aware that the methodology it proposed to use had to ensure that 

maximum prices it was required to approve, based on such methodology, had 

to mimic or in its words “shadow the hypothetical price that would occur if 

competition were not limited”.42  It then concluded that a hypothetical price in a 

competitive market falls within the range of the intersection of the supply and 

demand curve depicted by it.43  

51. What is crucially significant about NERSA’s approach is that it did not specify a 

specific price of piped gas as competitive.  It could not lawfully have done so, as 

                                                           

41 CB Vol 1: pages 32 and 33, which describes the tabular analyses. 

42 CB Vol 1: page 25, para 6 - lines 30 to 34. 

43 CB Vol 1: page 26 which depicts the hypothetical gas supply demand curve. 
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its statutory function or duties do not empower it to fix the actual prices at 

which piped gas may be sold. 

52. NERSA identified a range (“the envelope”) that provided “a large ‘spread’ in 

potential prices” which on the low end takes into account the cost of 

production, and on the high end considers the opportunity costs value for 

consumers’ reasonable costs of alternatives.44  Nowhere did the Respondents 

contend that that range is irrational or unreasonable. 

53. It is common ground that the Consultation Document was published for 

comment and thereafter the Draft Methodology45 was published in June 2011, 

also for public comment.46  The Draft methodology was prepared after 

consideration of representations received by NERSA.47  We direct attention to 

two specific features of the Draft Methodology: 

53.1 The first is that it expressly indicated the manner NERSA would consider 

applications for approval of maximum piped gas prices and transmission 

tariffs by licensees, utilizing the basket of fuel alternatives.48  It then 

                                                           

44 CB Vol 1: page 25, line 34 to page 26, line 4. 

45 The Draft methodology appears in CB Vol 1: pages 37 to 43. 

46 CB Vol 4: page 298, para 67; CB Vol 7: page 603, para 20. 

47 CB Vol 7: page 603, para 21. 

48 CB Vol. 1: pages 37 and 38, paras 2.3 and 2.3.1. 
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proceeded to describe the formula which incorporated all alternative fuel 

types in the basket.49  It thereafter identified the weight to be attached to 

each fuel type in the basket, and where the data for the allocation of the 

relevant weights will be obtained.50 

53.2 The second feature is the option proposed by NERSA for determination of 

maximum piped gas prices to opt for the use of the pass-through method 

by a licensee who purchases gas from an international market at “arms 

length”. 51  

54. The justification for the option proposed by NERSA was that the basket of 

alternatives methodology will not be appropriate in circumstances where there 

is a supplier who sources piped gas through importation.52  We emphasize that 

                                                           
49 CB Vol. 1: pages 38 to 39, paras 3.1 to 3.2. 

50 CB Vol. 1: pages 39 to 43, paras 3.2 to 3.3. 

51 CB Vol. 1: page 43, para 3.4. 

52 Ibid. NERSA said the following in that regard: 

“The Energy Regulator recognizes that this methodology for determining the maximum price of piped-gas 
energy as explained in Sections 3.1 to 3.3 will be appropriate under the prevailing circumstances 
characterised by the existence of a single gas supplier, with the vast majority of the gas being sourced from a 
single imported gas supply. 

However, where a licensee purchases gas from a international market at an “arm’s length” transaction (with 
a fully developed price discovery mechanism), the Energy Regulator will allow such a licensee to opt for the 
use of the ‘pass-through of imported gas prices approach to ensure that the licensee fully recovers all its costs 
as provided for in the legislation.  This of course will apply to both when the price of higher or lower, than 
what may be determined by using the formula explained in Sections 3.1 to 3.3.  This approach will then 
become the systematic methodology to be consistently applied throughout for such a licensee electing to use 
this “pass through of imported gas prices” approach. 

The onus is upon the licensee to provide the Energy Regulator with the necessary information to substantiate 
all the elements in the cost-build up required to enable the Energy Regulator to check the “pass-through of 
imported gas prices” before approval.” 
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the Respondents did not question the option and justification for it as being 

irrational or unreasonable, during the consultative process which unfolded 

thereafter.  

55. Belatedly, the Respondents contended that NERSA’s decision to approve 

SASOL’s maximum piped gas prices on the basis of the Methodology was 

irrational and unreasonable because it offered SASOL the option to choose 

whether it preferred the basket of alternatives or the pass-through method, and 

that SASOL chose the basket of alternatives to maximize its monopolistic gas 

prices.53  

56. We submit that the Respondents’ criticism is mistaken and the Supreme Court 

erred in accepting it54.  The option was not case specific to SASOL.  It applied 

generally to each licensee who could justify the decision to fit within the 

parameters of the option.  In other words, NERSA would not be bound to accept 

the election of a licensee.  

                                                           
53 The respondent’s SCA heads: pages 10 and 11, paras 30 to 31.  

54
 Supreme Court judgement supra paras 37 and 38. 



21 
 

 
 

57. By now it should be clear that the Methodology applied to all licensees, and was 

in fact utilized to consider and approve applications for maximum piped gas 

prices by other licensees.55  

58. The Respondents did not produce evidence to show what competitive prices 

would be had SASOL or any other licensee elected to adopt the pass-through 

method instead of the basket of fuel alternatives. Consequently, there was lack 

of credible evidence for the Supreme Court to do the necessary comparison in 

order to find NERSA’s decision irrational.56  

59. After receipt of representations to the Draft Methodology NERSA adopted the 

[final] Methodology and published it in October 2011.57 It subsequently 

published written reasons for the adoption of the Methodology, on 

24 November 2011.58  The reasons are significant because they indicate that the 

Supreme Court’s finding that NERSA applied the Methodology without 

explanation, and that it offered the option to SASOL to choose either the basket 

of alternatives or the pass-through methodology, is simply unfounded. 

                                                           
55 CB Vol 5: page 456, paras 174 and 175. 

56  Supreme Court judgement supra para 45 and 46. 

57  CB Vol. 1: pages 54 to 78. 

58 CB Vol. 1: pages 79 to 96. 



22 
 

 
 

60. From paragraph 3 of the reasons document, NERSA explains the legislative 

basis for its decision.59  Then in paragraph 25 it explains the basis of the 

formula for basket of alternative fuel types as follows -   

“The formula recognizes the fact that no single fuel is a perfect substitute 

for gas.  Furthermore, the formula allows regulated prices to be determined 

at a level that reflects the balance between encouraging new entry and 

equitable sharing of any economic surplus between consumers and 

producers.”60 

61. The above reasons reflect a balanced approach which is called for in 

section 2(e) of the Gas Act. It also does not detract from the analysis of the pros 

and cons of different methodologies that NERSA previously identified and 

considered in the Consultation Document. Therefore, Nersa did also consider 

the cost-plus methodology preferred by the Respondents, and detailed its 

reasons why it did not prefer that methodology, in the draft methodology 

published.   

62. In paragraph 37 NERSA identifies the concern raised by or on behalf of new 

entrants in the piped gas market.61  It then indicated that it heeded that concern 

                                                           
59  CB Vol. 1: pages 80 to 84, paras 3 to 23. 

60  CB Vol. 1: page 84, para 25. 

61 CB Vol 1: pages 87 to 88, paras 37 to 39. 
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and decided to accommodate it through the option extended to them to adopt 

the pass-through method.62  

63. From paragraph 43, NERSA explains the representations it received for the 

determination of weights to be allocated to fuel alternatives in the basket.63  

64. From paragraph 33, NERSA explains the basis of the Methodology, having 

regard to the provisions of Regulation 4(4).  Then, in paragraph 39, NERSA 

explains why it allocated different weights to each fuel type in the basket, based 

on information obtained from the Digest of Energy Statistic.64 

65. From paragraphs 40 to 42, NERSA indicates that various stakeholders 

requested that it should undertake a further thorough competition analysis. It 

then recorded that it resolved to do so.65  

66. We therefore submit that the Supreme Court’s criticism of NERSA that it did not 

justify the application of the Methodology, or the option for a pass-through 

method therein contained is clearly mistaken.66  

                                                           
62 CB Vol 1: pages 87 to 88, para 39. 

63 CB Vol 1: pages 89 to 91, paras 43 to 48. 

64 CB Vol 1: page 91, para 49. 

65 CB Vol 1: pages 88 to 89, paras 40 to 42. 
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67. The Supreme Court accepted the contention that NERSA impermissibly seeks to 

justify its decisions with reference to the Acacia Economics Report.67  We 

submit that is not the case.  The report was filed by NERSA in response to the 

economic propositions advanced on behalf of the Respondents by its economist, 

Mr R Murgatryod.  Before the Supreme Court, the Respondents heavily relied on 

the additional economic report of Mr Smith, of RBB Economics,68 and a further 

economic report filed on its behalf by the Brattle Group in the replying 

affidavit,69 in support of their contentions of irrationality and 

unreasonableness.  We therefore submit that the Supreme Court ought to have 

had regard to all economists’ reports in the assessment of the Respondents’ 

contentions.  To that extent, we canvass the controverting economic aspects of 

the Acacia Economics Report.  

68.  We now turn to consider the further competition analysis undertaken by 

NERSA at the request of some of the stakeholders. 

69. In September 2011 NERSA published a discussion document on inadequate 

competition in the piped gas document for public comment and response.70  In 

                                                                                                                                                                                     

66
 Supreme Court judgment supra at para 51. 

67 Supreme Court judgment supra at para 41 page 1046 to 1047. 

68The respondents’ SCA heads: page 17, paras 48 and 49.  

69 The respondents’ SCA heads: pages 18 and 19, paras 51 and 52. 

70 CB Vol 1: pages 44 to 53. 
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paragraph 2.7 of the discussion document NERSA identified the scope of the 

analysis it intended to engage in, namely – the structure of the piped gas 

market, uncompetitive and discriminatory pricing and barriers to entry in the 

market.71 

70. We confine our submissions to NERSA’s analysis insofar as it deals with gas 

prices, because the Supreme Court heavily criticized NERSA for the maximum 

price decision. NERSA dealt with uncompetitive and discriminatory prices from 

paragraph 2.10 of the Discussion Document.72  The Supreme Court relies on the 

following passage of NERSA’s analysis in order to launch a trenchant criticism 

against it, 

“The monopolist has market power, and as evidenced by current pricing 

practices and previous complaints concerning discriminatory and high 

prices as well as challenges in accessing and or sourcing gas supply; it is our 

submission that market power has been exercised and misused; and that “… 

gas prices are higher than those charged in a situation of perfect 

competition or in a competitive market.” 73 

71. The above conclusion has a context to it.  The context is the range (or “the 

envelope”) of competitive prices which NERSA had already identified in the 

                                                           
71 CB Vol 1: pages 47 to 48, paras 2.7(a) to (c). 

72 CB Vol 1: pages 48 to 49, paras 2.10 to 2.13. 

73  CB Vol 2: page 148; Supreme Court Judgment supra page 1039 para 21. 
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previous Consultation Document.74   NERSA did not indicate at all that that 

range has changed and no longer reflects competitive prices it has previously 

identified.  The other context is the effect of discriminatory pricing flowing from 

the Market Value Pricing methodology (“the MVP”) which SASOL previously 

applied.  The last context is the barriers to entry in the gas market, which it 

sought to address through a balanced approach, allowing a measure of 

“headroom” to attract new entrants into the gas market. 

72. It is common cause that SASOL submitted its applications for approval of 

maximum gas prices and gas transmission tariffs on 24 December 2012.75  

NERSA initiated a further consultation process after it published the non-

confidential version of the applications.76  Having received written 

representations on the applications,77 and after conducting public hearings,78 

NERSA resolved to approve the applications on 26 March 2013.79  It thereafter 

published reasons for its decision to approve SASOL’s applications.80  

                                                           

74  CB Vol 1: page 25, line 30. 

75  CB Vol 4 page 306, para 96; CB Vol 7: page 615, para 40.  

76 CB Vol 7: page 616, para 41. 

77 CB Vol 7: page 616, para 42 to page 619, para 52. 

78  CB Vol 7: page 619, para 53 to page 620, para 54. 

79  CB Vol 3: pages 207 to 209. 

80  CB Vol 3: pages 210 to 266. 
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73. In its reasons NERSA tabulated the maximum gas prices approved by it and 

transmission tariffs for different classes of customers.81  It also dealt with 

several concerns raised by interested parties during consultations on SASOL’s 

applications.  Again, we confine our submissions to the question of gas prices, 

as was dealt with in the reasons document: 

69.1 In paragraphs 7.8 and 7.9 NERSA indicated that maximum gas prices and 

transmission tariffs approved will impact upon different classes of SASOL’s 

                                                           

81  CB Volume 3, page 235. 

Table 12: Maximum Gas Charge calculation excluding tariffs as at 26 March 2014 for customer 
classes 

 
 
 

Class 

Maximum 
GE Price 
(before 

reductions) 
R/GJ 

 
 

Reductions as 
applied for 

% 

Maximum 
GE Price 

(cum 
reductions) 

R/GJ 

 
 

Trading 
Margin  

R/GJ 

 
 

NERSA 
Levy 
R/GJ 

 
Maximum 

Gas Charge 
excl tariffs 

R/GJ 

       
1.  117.69 7.5% 108.86 8.21 0.30 117.37 
2.  117.69 7.5% 108.86 8.21 0.30 117.37 
3.  117.69 15.0% 100.04 8.21 0.30 108.54 
4.  117.69 22.5% 91.21 8.21 0.30 99.72 
5.  117.69 30.0% 82.38 8.21 0.30 90.89 
6.  117.69 37.5% 73.56 8.21 0.30 82.06 

 

Table 13: Maximum Gas Charge calculation excluding tariffs as at 26 March 2014 for traders 
(including Distributors and Reticulators) 

 
 
 

Class 

Maximum 
GE Price 
(before 

reductions) 
R/GJ 

 
 

Reductions as 
applied for 

% 

Maximum 
GE Price 

(cum 
reductions) 

R/GJ 

Trading 
Margin  
R/GJ – 
50% 

discount 

 
 

NERSA 
Levy 
R/GJ 

 
Maximum 

Gas Charge 
excl tariffs 

R/GJ 

       
1.  117.69 7.5% 108.86 4.11 0.30 113.26 
2.  117.69 7.5% 108.86 4.11 0.30 113.26 
3.  117.69 15.0% 100.04 4.11 0.30 104.43 
4.  117.69 22.5% 91.21 4.11 0.30 95.61 
5.  117.69 30.0% 82.38 4.11 0.30 86.78 
6.  117.69 37.5% 73.56 4.11 0.30 77.95 
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customers differently. In some classes there will be deceases of gas prices, 

and in others there will be increases in gas prices.82  

69.2 In respect of classes where customers would experience increases, NERSA 

directed that SASOL should demonstrate “revenue neutrality” during the 

transitional period to cushion the impact of such increases.83 

69.3 We submit that NERSA’s decision reflects the balanced approach referred 

to in section 2(e) of the Gas Act.  We now turn to consider the four main 

findings by the Supreme Court, against the above background. 

F. ILLOGICAL SEQUENCE  

 

70. The Supreme Court found that as the approval of maximum prices is 

conditional upon a finding of inadequate competition in the industry, logic 

demanded that NERSA investigate the state of competition as a necessary 

preliminary issue. The Court further found that NERSA, instead, proceeded in 

reverse order, and first set out to determine a methodology to be applied in 

setting maximum prices.84 

 

                                                           
82  CB Vol 3: page 237, para 7.8 and 7.9. 

83 CB Vol 3:  page 237, para 7.10 to page 239, para 7.12. 

84
 Supreme Court Judgement supra page 1035 para 13. 
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71. This is not factually correct. The examination of inadequate competition 

began at least in October 2010 when NERSA published a consultation 

document on the matter and that is not in dispute. 

 

72. In any event, and as submitted in the Acacia Economics Report85; it was quite 

sensible in the circumstances for NERSA to engage in an inter-related process 

of examining whether there were grounds for the exercise of regulatory 

power and the different approaches to be used in the case of such an exercise. 

 

73. The fact that NERSA finally made the determination of inadequate 

competition on 8 February 2012 does not mean that it failed to evaluate the 

market earlier. 

 

74. In Democratic Alliance v President of South Africa and Others86, this Court held 

that rationality does not mean that every step in a process must be 

independently found to be rational, but that, taken as a whole, all the steps 

leading up to a decision illustrate a link to a legislative purpose. 

 

75. In the circumstances, it was sensible for NERSA to set out its proposed 

approach to determining maximum prices given that it was considering the 

need for it to exercise regulatory powers. 

G. IRRATIONALITY 

                                                           

85 CB Vol 7 page 682 lines 25 to 40 

862013 (1) SA 248 (CC) at para 37  
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76. The jurisprudence of the Constitutional Court since the days of Pharmaceutical 187 to 

Simelane88 dealing with the parameters of rationality as a yardstick of review has now 

been settled.  What is required is a decision which is based on reason, and not arbitrary; 

it must be rationally related to the purpose of the power that is exercised.89 

77. It is common cause that before 25 March 2014, SASOL utilized the MVP for 

the sale of gas to its customers.90   

78. The MVP enjoyed statutory protection for a period of 10 years, with effect 

from 24 March 2004.  NERSA was bound to recognize the MVP as a 

permissible methodology for the charges levied by SASOL to its customers.91   

79. The Supreme Court held that gas prices were higher than what would have 

been charged in a competitive market, and that the abuses by SASOL of its 

market power were therefore the evils NERSA had set out to address.92 

 

                                                           
87

  Pharmaceutical Manufacturers Association of SA and Another: In Re Ex Parte President of the Republic of 

South Africa and Others 2000 (2) SA 674 (CC), para 85. 

88
  Democratic Alliance v The President of the Republic of South Africa and Others, supra, para 36. 

89
  Minister of Home Affairs and Others v Scalabrini Centre and Others 2013(6) SA 421 (SCA), para 65. 

90 CB Vol. 3: page 283, paras 29.4 to 29.6. 

91 Section 36(2) of the Gas Act.  

92 Supreme Court judgment supra page 1048 para 45. 
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80. It further held that one would have thought that in these circumstances, to 

stop the abuse of market power and to avoid overly high prices, NERSA would 

have sought a methodology designed to lower maximum prices to those 

which would have prevailed in a competitive environment – and it would 

have adopted a methodology different to that used by SASOL.93  

 

81. It concluded that instead, NERSA irrationally did the very opposite and 

proceeded to determine a methodology which referenced to more expensive 

alternative sources of fuel, and which had the effect of permitting an increase 

rather than reducing SASOL's  monopolistic prices; which NERSA had already 

concluded were too high. By employing the cost of a basket of alternative 

fuels as a proxy for a maximum price of gas, NERSA set a benchmark which 

established a price that a monopolist would have charged. This was hardly a 

reasonable or rational decision taken to mimic a competitive price. The price 

it set ought to have been designed to compensate for the lack of a competitive 

market but the method it employed did not, and could not, achieve that end.  

 

82. The Court rejected the argument by the Applicants that a comparison 

between the actual prices SASOL had charged its customers during its decade 

of grace and its prices thereafter, showed that there had not been a significant 

increase across the board and that many of its customers were being charged 

less than they had been before. It held that this argument loses sight of the 

fact that the court was not concerned with a comparative analysis of prices 

actually charged and that NERSA had not attempted to prescribe what prices 

                                                           

93
 Supreme Court judgment supra page 1048 para 45. 
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SASOL should charge. Instead it determined what prices could be charged as a 

competitive maximum.94 

 

83. The finding reflects a running theme in the impugned judgment; to the effect 

that NERSA could only have properly exercised its regulatory powers in this 

matter if the outcome of its regulation was to drive down prices actually 

charged by SASOL to its customers. 

84. The Respondents allege that the weighted average of the actual gas price 

charged by SASOL to all of its customers during the financial year preceding 

the end of the MVP was R51.56/GJ.  That price is an extrapolation based on 

the annual turnover of SASOL for that year divided by the total volume of 

sales of 160.1 million GJ of gas sold.95  That extrapolation forms the basis of 

the finding of irrationality by the Supreme Court, because the court perceived 

that any rational and reasonable maximum gas price approved by NERSA 

ought to have driven down those prices.96   

85. SASOL disputes that the average piped gas prices it charged under the MVP 

was R51.56/GJ.  It points out the average price it charged under the MVP was 

R75.40 GJ during the financial year 2013.97  SASOL’s figure was analyzed and 

                                                           
94Supreme Court judgment supra page 1048 para 45.  

95 CB Vol 3: page 285, para 29.9.  

96 Supreme Court judgment supra page 1048 para 45 to page 1050 para 47. 

97  CB Vol 5: page 420 to 421, para 98. 
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verified by Acacia Economics.98  Upon the application of the Plascon-Evans 

discipline,99 we ask the Court to conclude that the Applicants’ version is 

decisive, and rely on the average figure of R75.40/GJ, for the financial year 

preceding the application of maximum piped gas prices. 

86. It is important to note that the average price of R75.40/GJ represents the 

actual price which SASOL charges to its external customers, after it had 

allowed discounts to them.  It is less than the maximum gas prices it would 

have charged for those customers, absent the discounts.  Without the 

discount the maximum gas prices would have been R149/GJ.100 

87. The above maximum gas price SASOL would have been entitled to charge 

under the MVP (without discounts) is higher than the maximum piped gas 

prices ultimately approved by NERSA.  For illustrative purposes we refer to 

table 2 on page 21 of the Acacia Economics Report which indicates the 

maximum gas prices approved by NERSA across different classes, excluding 

the approved transmission tariff of R8.21/GJ.101 

                                                           
98 CB Vol 7: pages 686 to 687, para 7.1. 

99 Plascon-Evans Paints (Pty) Ltd v Van Riebeeck Paints (Pty) Ltd 1984 (3) SA 620 (A), at 634H-I, approved 

recently by the Court in Minister of Justice and Correctional Services v Walus (777/2016) [2017] ZASCA 99 

(18 August 2017). 

100 CB Vol 5: page 420, para 98. 

101 CB Vol 7: page 669. 
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Table 2: Gas energy prices per customer class (excluding transmission and distribution tariffs) 
 
 
 
 

Class 1 Class 2 Class 3 Class 4 Class 5 Class 6 
 

< 400 GJ p.a 
401-4,000 GJ 

p.a 
4,001 – 40,000 GJ  

p.a 
40,001 – 400,000 GJ 

p.a 
400,001-4,000,000 

GJ p.a 
> 

4,000,000 GJ 
p.a 

Gas energy price 117.69 117.69 117.69 117.69 117.69 117.69 
Discount per customer class 7.50% 7.50% 15% 22.50% 30% 37.50% 
Maximum Gas Energy Prices 108.86 108.86 100.04 91.21 82.38 73.56 

88. Even after the addition of the transmission tariffs, the maximum gas prices 

approved by NERSA are still less than maximum gas prices under the MVP, as 

is illustrated by table 3 on page 22 of the Acacia Economics Report.102 

Table 3: Final prices to transmission customers: Including gas energy, trading margin, ROMPCO tariff, transmission 
tariff, Transnet tariffs and NERSA levy (R/GJ) 

 Class 1 Class 2 Class 3 Class 4 Class 5 Class 6 
  

< 400 GJ p.a 
401-4,000 GJ 

p.a 
4,001 – 40,000 GJ  

p.a 
40,001 – 400,000 GJ 

p.a 
400,001-4,000,000 

GJ p.a 
> 

4,000,000 GJ 
p.a 

Secunda/Middelburg/Witbank 131.65 131.65 122.83 114.0 105.17 96.35 
Gauteng 135.13 135.13 126.31 117.48 108.65 99.83 
KZN 131.95 131.96 123.14 114.31 105.48 96.66 

89. We respectfully submit that the above is a fair comparison of the maximum 

gas prices under the MVP and those approved by NERSA, upon the 

application of the Methodology.  The outcome yielded by the application of 

the Methodology to approve SASOL’s application indicates a downward 

pressure flowing from NERSA’ decisions. 

90. We also refer to other benchmarking price indicators, to assess whether the 

maximum gas prices are way off the mark, and represent a “maverick” 

outcome contended for by the Respondents.  The benchmarking exercise was 

                                                           
102 CB Vol 7: page 670. 
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done by both Acacia Economics for NERSA and Dr Coppi for SASOL.   The 

former concluded that the maximum prices compare reasonably well with 

several countries in the European Union,103 and higher compared to the 

United States gas market, because of the highly developed gas market of that 

country.104  The latter concluded that the maximum prices are below the 

European spot prices and Japan’s Natural Liquified Gas (LNG).105 

91. We therefore submit that the factual basis of the Supreme Court’s finding for 

irrationality is simply mistaken.  We also submit that the decision to approve 

SASOL’s application for maximum gas prices is rationally related to the 

purposes of NERSA’s functions, having regard to the statutory objects of those 

functions.106  

92. As we have previously indicated, the rationality of NERSA’s decision has to be 

assessed in the light of the manner in which the decision sought to promote 

                                                           

103  CB Vol 7: page 671, line 21 to page 672, line 25.  

104  CB Vol 7: page 673 to 674, para 4.2.2. 

105 CB Vol 6: page 562: para 37, and Figure 2. 

106  Medirite (Pty) Ltd v South African Pharmacy Council and the Minister of Health (197/2014) [2015] 

ZASCA   27 (20 March 2015, paras 9 and 10. 
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the statutory objectives referred to in section 2(b), (e) and (j).  It is a decision 

which is not arbitrary, but founded upon reason.107   

93. To this end, this Court stated in Democratic Alliance v President of South Africa 

and Others 2013 (1) SA 248 (CC) at para 32 that rationality review is really 

concerned with the evaluation of a relationship between means and ends: the 

relationship, connection or link (as it is variously referred to) between the 

means employed to achieve a particular purpose on the one hand and the 

purpose or end itself. The aim of the evaluation of the relationship is not to 

determine whether some means will achieve the purpose better than others 

but only whether the means employed are rationally related to the purpose 

for which the power was conferred.  

H. UNREASONABLENESS  

94. The Respondents do not jurisprudentially address the ground of review 

based on their contention of unreasonableness separately from their 

contention of irrationality.  They lumped the two together, despite the 

caution by the Court, in Scalabrini108 the two grounds of review are different, 

and have in fact been differently articulated in PAJA.109   

                                                           
107 Minister of Home Affairs and Others v Scalabrini Centre and Others 2013 (6) SA 421 (SCA), para 65. 

108  Para 65, where the Court explain the difference as follows -    
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95. To that end, and in light of the defective pleading; the Supreme Court erred in 

finding that NERSA acted unreasonably. 

96. Nonetheless, we deal with the unreasonableness ground of review based on 

the jurisprudence of the Constitutional Court in Bato Star,110 taking into 

account the deference which this Court emphasized in the same case, on 

appeal to it, when it held, 

“Judicial deference is particularly appropriate where the subject-matter of 

an administrative action is very technical or of a kind a Court has no 

particular proficiency.  We cannot even pretend to have the skills and access 

to knowledge that is available to the Chief Director.  It is not our task to 

                                                                                                                                                                                     
“But an enquiry into rationality can be a slippery path that might easily take one 

inadvertently into assessing whether the decision was one the court considers to be 

reasonable.  As appears from the passage above, rationality entails that the decision is 

founded upon reason – in contra-distinction to one that is arbitrary – which is different 

to whether it was reasonably made.  All that is required is a rational connection 

between the power being exercised and the decision, and a finding of objective 

irrationality will be rare.” 

109 Section 6(2)(f)(ii) deal with rationality review under PAJA, and 6(2)(h) deals with review ground 

based on unreasonableness. 

110  Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs and Other 2004 (4) SA 490 (CC). 
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better his allocation, unless we should conclude that his decision cannot be 

sustained on rational grounds.  That I cannot say ...”111 

97. It is beyond question that the subject-matter of NERSA’s decisions involved 

some degree of expertise and proficiency in the piped gas market, the 

analysis of the existence of inadequate competition in that market, the 

determination of the range of competitive prices in the gas market, the 

balancing of different statutory objectives and competing interests, and 

ultimately the choice of which method it will apply to make a decision.  

98. The Methodology falls within the range of regulatory options that were 

reasonably open to NERSA in order to determine the maximum piped gas 

prices applied for by SASOL.  We reiterate that the Consultation Document 

shows that NERSA considered and consulted on various options for approval 

of maximum gas prices and associated tariffs, assessed the merits of each, and 

explained why it preferred the option ultimately adopted in the Methodology. 

99. The Respondents did not quibble with the decision-making process pursued 

by NERSA over a long period of time to bring about the choice NERSA made to 

apply the Methodology.  They at all material times were aware of the 

                                                           
111 Minister of Environmental Affairs and Tourism and Others v Phambili Fisheries (Pty) Ltd; Minister of 

Environmental Affairs and Tourism and Others v Bato Star Fishing (Pty) Ltd 2003 (6) SA 407 (SCA), para 

53. 
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decision-making process, and participated in each or most steps along the 

way.  They now quibble with the results because they do not like them. 

100. We submit that the decisions by NERSA are reflective of choices reasonably 

available to it for the following reasons: 

99.1 They have ensured that the maximum gas prices which SASOL would 

have been entitled to charge in terms of the MVP are reduced. 

99.2 They have ensured that the gas prices SASOL previously charged for 

some of the gas users, particularly those who were the victims of 

price discrimination under the MVP, are reduced. 

99.3 They have removed discriminatory pricing in respect of gas users 

who are similarly situated, consistent with the requirements of 

section 22 of the Gas Act. 

99.4 They incorporate the revenue neutrality transitional mechanism 

which cushions the impact of price increases in respect of classes of 

customers who may face price increases. 
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99.5 They encourage investment in the gas industry by encouraging new 

entrants in that market. 

101. We therefore submit that the Court erred in finding against NERSA on this 

score, as NERSA’s decision was reasonable, within the meaning of 

section 6(2)(h) of PAJA.  

I. FAILURE TO REVIEW THE METHODOLOGY 

102. It is common cause that the Respondents’ review was initiated well after 180 

days after the Methodology was adopted and reasons thereof were published 

by NERSA.  The only debate is whether the Methodology was reviewable on 

its own because it constituted administrative action within the meaning of 

section 1 of PAJA. 

 

103. The Supreme Court found that the determination of the methodology did not 

in itself constitute administrative action subject to review. It found that the 

decision which had a direct, external legal effect was not the decision in 

regard to the methodology; but the determination of the maximum gas 

prices; and as there is no suggestion of the review of that decision not being 

timeous; the court a quo reached the wrong decision.112 

 

                                                           
112

 Supreme Court Judgment page 1043 para 32 and 33. 
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104. The Court further found that determination of the methodology cannot be 

regarded as administrative action, as no finality had actually been reached on 

how prices would be assessed; and in any event, NERSA did not apply the 

methodology it had decided upon in March 2011.113 

105. It held that NERSA extended a choice to a licensee applying for a maximum 

price determination to opt for either the basket of alternatives method or the 

pass-through approach. It was only when SASOL made its choice that the 

method it had chosen would become the systematic methodology to be 

consistently applied through (its) licence period.114 

106. It further held that the revenue neutrality requirement is proof that NERSA 

did not apply the methodology it had earlier decided upon but instead, 

altered it in order to achieve what it felt was a more equitable result. Put 

differently, the final maximum price determination was achieved not by 

consistently following its methodology but by using a revised method in 

order to ensure that Sasol Gas suffered no financial loss.  

 

107. Based on the above, the Court found that there was no final decision having a 

direct external effect until such time as a decision was announced on SASOL's  

maximum price application; and consequently that the court a quo erred in 

not recognising that the administrative action that fell to be reviewed was 

NERSA’s decision on SASOL’s application.115  

                                                           

113 Supreme Court Judgment page 1044 to 1045 para 36. 

114 Supreme Court Judgment page 1045 para 37. 

115
 Supreme Court Judgment page 1046 para 39. 
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108. As stated above, the Court erred on this score. The Maximum Price 

Methodology states on several occasions that it will be applied to any 

application for the approval of maximum prices by any licensee. It states that 

in the case of long term contracts the initial base price will be determined as 

prescribed in the methodology. 

 

109. The Supreme Court’s finding is based on a misreading of the requirements of 

Regulation 4(3).  Paragraph (a) of that Regulation imposed the obligation on 

NERSA to be objective.  It described the form of that objectivity, namely – to 

ensure that its decision is “based on a systematic methodology applicable on a 

consistent and comparable basis”. 

110. The reason for that requirement is not hard to find. It is the fact that the 

methodology is not case specific to a particular licensee.  It must apply across 

the board, and in equal measure, to all licensees in the gas trading and 

transmission markets.  To do otherwise would not be objective and would 

not bring about consistency. 

 

111. Secondly, the Supreme Court’s finding brings about absurdity of a serious 

kind.  It is common cause that NERSA engaged in an extensive consultative 

process to bring about the Methodology.  On 21 October 2010, NERSA 

published a Consultation Document to provide a basis for discussion on the 

issue. After having received representations, this was followed in June 2011 

by it publishing a draft methodology. Thereafter, on 28 October 2011, it 

approved its methodology in what it said was its final form and on 24 

November 2011, gave its reasons for doing so.  
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112. A detailed public participation process was held before the maximum price 

methodology was made. No purpose would have been served in holding such 

a process if the methodology were a mere guideline. If that were the case 

input from stakeholders could have simply been obtained at the time when 

NERSA had to consider whether or not to apply the methodology. 

 

113. The methodology also applied to gas traders such as Spring Lights Gas (Pty) 

Ltd, Novo Energy (Pty) Ltd and Virtual Gas Network (Pty) Ltd when they 

sought and obtained approval from NERSA for their maximum prices. 

 

114. On the Supreme Court’s finding116, NERSA would be free to abandon the 

Methodology when it considered SASOL's applications and engage in another 

consultative process to choose a different methodology.  That would not be 

fair, as is required in terms of Regulation 4(3)(b); it would not be 

transparent, as required by Regulation 4(3)(d); and would not be predictable, 

as is required by Regulation 4(3)(e).  

 

115. This is a case where the prior step which led to the subsequent decision that 

is sought to be reviewed is vitally important as to stand on its own, and 

capable of being reviewed because it represents an effective decision on a 

regulatory choice that indicates how regulatory functions will be exercised, 

going forward.  

116. The revenue neutrality criticism is misplaced as that requirement applied to 

actual prices charged by SASOL. There was no revenue neutrality 

                                                           

116
 Supreme Court Judgment page 1043 para 32. 

 



44 
 

 
 

requirement on the maximum prices and the methodology only applied to 

maximum prices. 

 

117. In any event, the requirement of revenue neutrality was not unilaterally 

imposed by NERSA.  It was part of the concerns raised by interested parties 

during the hearing of SASOL’s applications.  

118. The requirement has a beneficial effect on those who would experience price 

increases.  That beneficial effect was not rejected by the Respondents as 

being irrational or unreasonable. 

 

119. We submit that the revenue neutrality requirement adds rather than detracts 

from the balanced approach manifest from decisions NERSA made. 

 

120. Critically, this case in distinguishable from Minister of Health and Another v 

New Clicks117 where the recommendation of the Pricing Committee had no 

force unless and until it were to be approved by the Minister. Chaskalson CJ 

said in that case; “the making of a regulation involves a two stage process. First 

a recommendation by the Pricing Committee, and second, a decision by the 

Minister as to whether or not to accept the recommendations.” 

121. The Supreme Court misconstrued the objective of Regulation 4(3); with the 

result that it failed to correctly determine the point at which NERSA’s 

determination of a methodology constitutes administrative action. 

 

122. The misdirection by the Supreme Court on this issue had the result that the 

Court wrongly relied on the discussion of the meaning of ‘direct, external 

                                                           
117

 2006 (2) SA 311 CC. 
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legal effect’, by Professor Hoexter, in her seminal work Administrative Law in 

South Africa (2 ed) at 227-228; wherein she states that, 

 

“ where a decision requires several steps to be taken by different authorities, 

only the last of which is directed at the citizen, all previous steps taken 

within the sphere of public administration lack direct effect, and only the 

last decision may be taken to court for review.” 

123. After the maximum price methodology was adopted in its final form, no other 

step followed afterwards as envisaged by Professor Hoexter. To the contrary, 

the process followed by NERSA; involving consultation with interested 

parties before the decision was taken; and giving reasons after the decision 

was taken; bears all the hallmarks of administrative action. 

 

124. There was no such twofold process in the adoption of the methodology. Once 

NERSA made a decision in October 2011, the basket of alternatives remained 

the methodology for approving the maximum prices of piped gas.  

 

125. The Respondents did not bring a substantive application for condonation or 

extension of the 180 days prescribed time period.  In the absence of that 

application the Supreme Court erred in considering the review on the merits, 

and not dismissing it on the grounds of undue delay.118 

 

                                                           

118  Asla Construction (Pty) Ltd v Buffalo City Metropolitan Municipality and Another [2017] 2 All SA 6707 

(SCA), para 12. 
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126. We therefore ask the Court to overturn the Supreme Court’s judgment on this 

ground. 

J. UNCERTAINITY AS A RESULT OF THE SUPREME COURT JUDGMENT 

127. It is a long standing rule of practice that the Court should not decide issues of 

academic interest which would have no practical effect and the Applicants 

argued to this effect before the Supreme Court as the life span of the 

impugned decisions has expired. 

128. The Court rejected that argument and found that in the present matter; there 

was still a live issue between the parties in that in the amended notice of 

motion, the Respondents sought an order that should the approval of SASOL’s 

prices be set aside, any maximum prices for that period would apply 

retrospectively; with effect from 26 March 2014 until the date of termination 

of such approval.119 

 

129. We submit that this finding is presumptuous; the order can only have 

practical effect if the new maximum price fixed by NERSA is lower than the 

price that SASOL has in fact charged its customers during the period 26 

March 2014 to 30 June 2017. 

 

130. If the new maximum price set by NERSA exceeds the actual price charged by 

SASOL ; then no repayments would be due to the Respondents; and the 

exercise would merely be academic. 

 

                                                           

119
 Supreme Court Judgment page 1041 para 28. 
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131. Importantly, the Supreme Court further found that there is considerable 

public interest in resolving whether the basic methodology NERSA adopted, 

and which it presumably intends to utilise again in the future, is valid.  

 

132. This finding comes at the backdrop of the Court having refused to accept the 

proposition that the methodology was a binding rule book which NERSA 

intended to use consistently for the next 5 years, thus constituting 

administrative action on its own. 

133. The methodology itself has not been set aside as the Respondents abandoned 

that relief.  In the circumstances, there is no statute, judgment or regulation 

that prohibits NERSA from relying on this methodology; and NERSA retains 

the discretion to decide on a methodology. 

 

134. In the circumstances, it seems the Court gave this judgment to deter NERSA 

from using the Methodology in determining maximum gas prices. However, 

determination of a methodology is NERSA’s function and unless the 

Methodology is set aside, the Court cannot and should not dictate to NERSA 

which methodology to use.  

135. The criticism by the Supreme Court directed at the Methodology places both 

NERSA and industry participants in an untenable and entirely uncertain 

position regarding existing and future maximum price applications. 

K. CONCLUSION 

136. We submit in conclusion that the regulation of maximum prices, including 

determination of the appropriate Methodology, is an exclusive function of 

NERSA. 
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137. The matter of Minister of Environmental Affairs and Tourism and others v 

Phambili Fisheries (Pty) Ltd and Another120 is instructive in matters which call 

for judicial deference. In explaining deference, the Court cited with approval 

Professor Hoexter’s account as:  

“A judicial willingness to appreciate the legitimate and constitutionally-

ordained province of administrative agencies; to admit the expertise of 

those agencies in policy-laden or polycentric issues; to accord their 

interpretations of fact and law due respect; and to be sensitive in general to 

the interests legitimately pursued by administrative bodies and the 

practical and financial constraints under which they operate. This type of 

deference is perfectly consistent with a concern for individual rights and a 

refusal to tolerate corruption and maladministration. It ought to be shaped 

not by an unwillingness to scrutinize administration action, but by a careful 

weighing up of the need for and the consequences of judicial intervention. 

Above all, it ought to be shaped by a conscious determination not to usurp 

the functions of administrative agencies; not to cross over from review to 

appeal”. 

138. In this matter, the Court overstepped the limits of its decision making power, 

attributing to itself superior wisdom in relation to matters entrusted to 

NERSA. 

139. It failed to give due weight to findings of fact and policy decisions made by 

NERSA as the body with special expertise and experience in the field of 

maximum price regulation.  

                                                           
120

 (2003) 2 All SA 616 (SCA) para 47. 
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140. As demonstrated above, determination of maximum prices by NERSA 

required an equilibrium to be struck between a range of competing interests 

and considerations. As NERSA has specific expertise in that area, the Supreme 

Court must defer to it in so far as determination of a methodology that allows 

it to best discharge its statutory mandate is concerned. 

141.  The statutory provisions that empower NERSA for its mandate, identify the 

goal to be achieved, but do not dictate which route should be followed to 

achieve that goal. In the circumstances, the Supreme Court should have paid 

due respect to the methodology selected by NERSA as the decision-maker. 

142. We by no means contend that where a decision is not rationally connected to 

the purpose for which it was taken; or is not reasonable in light of the 

reasons given for it, a Court may not review that decision. A Court should not 

rubber-stamp an unreasonable decision simply because of the complexity of 

the decision or the identity of the decision-maker.  

143. However as demonstrated above, the decision by NERSA was neither 

irrational nor unreasonable; and to the extent that the Supreme Court found 

that the decision by NERSA was irrational and unreasonable; such finding is 

marred by erroneous factual considerations.  

144. In the premises, NERSA respectfully asks that the appeal be upheld with 

costs; including the costs of two counsel. 

MALEKA I V SC 

H MUTENGA 

CHAMBERS, SANDTON 
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THE ESSENCE OF THIS CASE 

 

1. Sasol Gas Limited has a monopoly in the supply of piped gas in South Africa.1 It 

manufactures methane gas locally and imports natural gas from Mozambique. For a 

decade, the government allowed it to charge monopoly prices for its gas to compensate it 

for its investment in the development of the Mozambican gas fields.2 That dispensation 

ended on 25 March 2014. 

 

2. When Sasol’s special dispensation ended, its gas prices became subject to regulation by 

NERSA under sections 4(g) and 21(1)(p) of the Gas Act 45 of 2001, and regulation 4 of 

the Piped-Gas Regulations. NERSA had to determine the maximum prices Sasol could 

charge. It correctly understood that it had to determine competitive market prices for 

Sasol’s gas. NERSA says that it sought “to mimic a competitive market in order to 

achieve competitive outcomes”.3 

 

3. On 26 March 2013, NERSA determined Sasol’s maximum gas prices.4 However, its 

determination was wholly irrational and failed in its statutory purpose as it did not 

constrain Sasol’s monopoly prices at all. It allowed Sasol to charge over 50% more than it 

had done as a monopolist under the special dispensation.5 

 

4. The respondents are large industrial users of Sasol’s gas. They suffer under Sasol’s 

inflated gas prices. They applied to the High Court to have NERSA’s maximum prices 

reviewed and set aside. Their main grounds of review were that NERSA’s determination 

had been irrational and unreasonable. 

 

                                                
1
 We refer to it as Sasol. All the page references are to the pagination of the record that serves before this Court. 

2
  Mozambican Gas Pipeline Agreement 26 September 2001: vol 1 pp 1–13; an extract of the annexures to Gas 

Pipeline Agreement: vol 1 pp 14 and 15; s 36 of the Gas Act, 2001. 
3
  NERSA’s answering affidavit: vol 6 p 594 para 5.28. 

4
  Final Gas Price Determination 26 March 2013: vol 3 pp 207–247.  

5
  Smith: vol 6 p 880 para 57 (the actual percentage is mentioned in the confidential version of this paragraph vol 

31 p 3002). 
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5. The High Court did not decide the merits of the review.6 It dismissed the respondents’ 

application by upholding Sasol’s special plea of undue delay.7 It did so only because it 

held that the time for bringing an application for review under section 7(1) of PAJA ran 

against the respondents from the date of the first of three steps in NERSA’s 

determination of Sasol’s gas prices.8 

 

6. The Supreme Court of Appeal held9 that the High Court had erred by upholding Sasol’s 

special plea of undue delay.10 The SCA found that the three steps by which NERSA had 

determined Sasol’s gas prices formed part of the same composite administrative action 

which was finalised only upon completion of the third of those steps, when NERSA 

determined Sasol’s gas prices. It held that “there was no final decision having a direct 

external effect until such time as a decision was announced on Sasol Gas’s maximum 

price application.”11 Only then did time begin to run against the respondents. They 

launched the review application within 180 days thereafter. 

 

BACKGROUND 

 

Sasol’s special dispensation 

 

7. Sasol and a Mozambican partner developed natural gas fields in Mozambique and built a 

pipeline to South Africa. On 26 September 2001, the government and Sasol concluded a 

Mozambican Gas Pipeline Agreement.12 It incorporated a Regulatory Agreement that 

allowed Sasol to determine its gas prices by “market value pricing”.13 This method allowed 

                                                
6
  High Court Judgment: vol 10 pp 981–991 paras 19–29; see the Supreme Court of Appeal (SCA) Judgment: vol 

11 pp 1031–1057 paras 3 and 26–39. 
7
  Vol 10 pp 988–991 paras 19–29. 

8
  Vol 10 pp 990–991 paras 25 and 26. 

9
  Henceforth, we refer to it as the SCA. 

10
  The reasoning is found at SCA Judgment vol 11 pp 1042–1046 paras 29–39.  

11
  SCA Judgment vol 11 p 1046 para 39. 

12
  Mozambican Gas Pipeline Agreement 26 September 2001: vol 1 pp 1–13; an extract of the annexures to Gas 

Pipeline Agreement: vol 1 pp 14 and 15. 
13

  Regulatory Agreement 26 September 2001: vol 1 p 15 at clause 8.3. 
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Sasol to charge its customers prices based on the cost to them of switching from gas to 

an alternative fuel.14 

 

8. It is common cause that only a monopolist – unconstrained by competition – is able to 

price on this basis, exacting the highest possible price from every individual customer.15   

 

9. The Gas Act was passed on 12 February 2002. Section 36(2) provided that the Pipeline 

Agreement was binding on NERSA for ten years after natural gas was first received from 

Mozambique. This special dispensation ended on 25 March 2014. Then, for the first time, 

Sasol’s gas prices became subject to NERSA’s regulation. 

 

The Gas Act and Regulations 

 

10. Section 4(g) of the Gas Act provides that one of NERSA’s functions is to regulate gas 

prices. Section 21(1)(p) says that, where there is inadequate competition in the market, 

NERSA must approve the maximum prices for gas. 

 

11. Regulation 4(3) provides that, when it determines maximum prices, NERSA must “(a) be 

objective i.e. based on a systematic methodology applicable on a consistent and 

comparable basis; (b) be fair; (c) be non-discriminatory; (d) be transparent; (e) be 

predictable; and (f) include efficiency incentives.”  

 

12. Regulation 4(4) provides that the maximum prices NERSA sets must enable the licensee 

to “recover all efficient and prudently incurred investment and operational costs; and … 

make a profit commensurate with its risk”. 

 

                                                
14

  Regulatory Agreement 26 September 2001: vol 1 p 14 at clause 1.16. 
15

  See NERSA’s description of it in the Final Inadequate Competition Determination: vol 1 pp 136–151 at p 144 
para 4.2(a)(ii). 
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NERSA’s three steps 

 

13. NERSA took three interrelated steps to determine Sasol’s maximum gas prices. 

 

14. The first step was to determine the methodology by which to set the maximum prices 

under section 21(1)(p). It ran from October 2010 to October 2011. Its milestones were: 

 

14.1 On 21 October 2010, NERSA published a first draft of its Methodology for public 

comment.16 

 

14.2 In June 2011, NERSA published a second draft of its Methodology.17 

 

14.3 It finally approved its Methodology on 28 October 2011.18 

 

14.4 NERSA gave its reasons for adopting the Methodology on 24 November 2011.19 

 

15. NERSA’s second step was to determine whether there was inadequate competition in the 

gas market within the meaning of section 21(1)(p). This process ran from September 

2011 to February 2012, with these milestones: 

 

15.1 In September 2011, NERSA published a draft of its “inadequate competition” 

determination.20 

 

15.2 NERSA made its final “inadequate competition” determination on 29 February 

2012.21 

 

                                                
16

  Draft Methodology (1) 21 October 2010: vol 1 pp 16–36. 
17

  Draft Methodology (2) June 2011: vol 1 pp 37–43. 
18

  Final Methodology 28 October 2011: vol 1 pp 54–78; its appendices appear at pp 240– 256. 
19

  Methodology Reasons 24 November 2011: vol 1 pp 79–96. 
20

  Draft Inadequate Competition Determination September 2011: vol 1 pp 44–53. 
21

  Final Inadequate Competition Determination 29 February 2012: vol 2  pp 136–151. 
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16. The third step was NERSA’s determination of Sasol’s maximum gas prices. It started in 

December 2012 and was completed in April 2013, with these milestones: 

 

16.1 On 24 December 2012, Sasol made two applications, the one for determination 

of its maximum gas prices22 and the other for the determination of its 

transmission tariffs.23 

 

16.2 After initial public comment, NERSA published drafts of its determination of 

Sasol’s two applications on 11 February 2013.24 

 

16.3 After public hearings and further submissions, NERSA finally determined both 

Sasol’s applications on 26 March 2013.25 

 

16.4 On 24 April 2013, NERSA published reasons for its determinations of Sasol’s 

maximum gas prices and transmission tariffs.26 

 

OVERVIEW OF THE CORE ISSUES 

 

How market prices are set 

 

17. Mr Smith, one of the respondents’ expert economists, explained how prices are set in 

competitive and monopolistic markets respectively.27 He used as an example the prices of 

motor cycles. We shall follow his example. 

 

                                                
22

  Sasol Gas Price Application 24 December 2012: vol 2 pp 152–176; its annexures appear at pp 365–373. 
23

  Sasol Transmission Tariff Application 24 December 2012: vol 2 pp 177–204; its annexure is at p 402. 
24

  Draft Price Determination 11 February 2013: vol 16 pp 1489–1510; Draft Transmission Tariffs Determination 
11 February 2013: vol 16 pp 1511–1524.  

25
  Final Gas Price Determination 26 March 2013: vol 3 pp 207–247; Final Transmission Tariffs Determination 

26 March 2013: vol 3 pp 248–266. 
26

  Reasons for Gas Price Determination 24 April 2013: vol 3  pp 210–247; Reasons for Transmission Tariffs 
Determination 24 April 2013: vol 3 p 249–266; see vol 2 p 312 para 120. 

27
  Smith: vol 9 p 876 paras 34–37. 
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In a competitive market 

 

18. In a competitive market, there are several suppliers of motor cycles that compete with 

one another. They lower their prices as much as they can to compete more effectively 

with one another. But, in the long run, they cannot reduce their prices lower than a price 

that covers their cost and gives them a reasonable return. If the price drops lower than 

that, they would exit the market because it no longer allows them to recover their cost 

and a reasonable return. 

 

19. Thus, in a competitive market, the price of motor cycles is competed down to their cost of 

production plus a reasonable return. Say this price is R25.  

 

In a monopoly 

 

20. In a monopoly, there is only one supplier of motor cycles. She is not constrained by 

competition in the motor-cycle market at all. She can, up to a point, charge as much as 

she likes because the buyers of motor cycles are at her mercy. 

 

21. Although the monopoly supplier has no competition in the motor-cycle market, she is 

ultimately constrained by the availability of other means of transport. Assume, for 

example, that the cheapest motor car on the market is a Golf that sells for R100. As the 

price of the monopolist’s motor cycles approaches R100, more and more of her buyers 

jump ship and buy Golfs instead. So, the monopolist’s price tends towards the price of the 

cheapest available alternative, in this case, the price of a Golf of R100. 

 

22. Assume the monopolist sells motor cycles in three provinces. In each province, there is 

only one motor car available on the market. In province A, the only available motor car is 

a Golf that sells for R100. In province B, it is a Toyota that sells for R200. In province C, it 

is a BMW that sells for R300. Our monopoly supplier of motor cycles would again exploit 
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her monopoly to the hilt by charging up to the price of the cheapest available alternative, 

that is, up to R100 in province A, up to R200 in province B and up to R300 in province C. 

 

Sasol’s decade of grace 

 

23. During Sasol’s decade of grace, it was allowed to charge monopoly prices. Its Regulatory 

Agreement with the Minister of Minerals and Energy28 made that clear: 

 

23.1 Clause 8.3 said that, subject to the constraint of an international price cap, the 

basis of Sasol’s pricing was “Market Value Pricing”.29 

 

23.2 Clause 1.16 defined “Market Value Pricing” as a price based on the cost to the 

customer of switching to an alternative fuel.30 

 

24. Sasol was thus allowed to charge monopoly prices. It was permitted to exploit its 

monopoly to the hilt by charging each customer a tailor-made price based on the 

customer’s cost of switching to an alternative fuel. 

 

25. Sasol’s pricing thus resembled that of our motor-cycle monopolist exploiting her 

monopoly to the hilt by charging each customer a different price depending on the cost of 

switching to the alternative means of transport available to them. 

 

How NERSA approved Sasol’s prices  

 

26. NERSA was bound to determine a competitive market price for Sasol’s gas. That was 

indeed what it set out to do. What is more, it appreciated that a competitive market price 

is one based on cost plus a reasonable return. 

                                                
28

  Regulatory Agreement 26 September 2001: vol 1 pp 2–14. 
29

  Vol 1 p 15 clause 8.3. 
30

  Vol 1 p 14 clause 1.16. 
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27. However, its determination took an inexplicable turn. NERSA decided to let Sasol choose 

between two methods for the determination of its gas prices: 

 

27.1 The one was, what NERSA called “the pass-through of costs” approach.31 It was 

in essence a price based upon Sasol’s cost plus a reasonable return. It would in 

principle have yielded a competitive market price. 

 

27.2 The other option was a price based on a “basket of alternatives”. It based the 

price of Sasol’s gas on the weighted average price of a basket of alternative 

fuels, namely coal, diesel, electricity, heavy fuel oil and liquefied petroleum gas.32 

This was quintessentially a monopoly price, based on the prices of the 

alternative fuels available to Sasol’s customers.   

 

28. This choice that NERSA offered to Sasol was in effect like allowing our motor-cycle 

monopolist to choose whether to charge, 

- her cost plus a reasonable return of R25; or 

- the average price of a Golf, a Toyota and a BMW of R200. 

 

29. Sasol naturally opted for the basket of alternatives. NERSA accordingly determined its 

gas price on that basis. It did not bring down Sasol’s old monopoly prices at all. Despite 

the fact that those old prices had been exorbitant,33 NERSA’s maximum prices allowed 

Sasol to increase its old prices even further – by more than 50%.34 NERSA’s prices 

allowed Sasol to charge profit mark-ups of up to 400%.35 

                                                
31

  Final Methodology 28 October 2011: vol 1 pp 65–66 para 3.5. 
32

  Final Methodology 28 October 2011: vol 1 pp 62–63 para 3.1. 
33

  Founding Affidavit (FA): vol 4 p 355 para 231.2. 
34

  Smith: vol 6 p 880 para 57 (the actual percentage is mentioned in the confidential version of this paragraph vol 
31 p 3002). 

35
  FA: vol 4 p 355 para 231.3. 
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30. Not only does NERSA’s basket of alternatives allow Sasol to charge monopoly prices, but 

it is also uniquely eccentric. The SCA noted that no other regulator in the world has ever 

determined energy prices on this basis.36 

 

31. The SCA held that NERSA’s determination of Sasol’s prices was unlawful and fell to be 

reviewed and set aside because it was “wholly irrational and unreasonable”.37 We 

respectfully submit that these findings are unassailable. 

 

THE ESSENCE OF THE REVIEW 

 

The decisions on review 

 

32. The respondents asked in the first place that the High Court review and set aside 

NERSA’s determination of Sasol’s maximum gas prices and transmission tariffs on 26 

March 2013.38 We shall focus on NERSA’s determination of Sasol’s gas prices. Despite 

Sasol’s submissions to the contrary,39 the flaws in the maximum gas-price determinations 

inevitably also contaminated NERSA’s determination of Sasol’s transmission tariffs 

because it was incidental to NERSA’s determination of Sasol’s gas prices. 

 

33. NERSA’s final determination40 subjected Sasol’s gas prices to the following rules: 

 

33.1 The maximum gas price is R117.69. This price is subject to six categories of 

volume discount. The discounted prices range from R73.56 to R108.86. They 

are subject to escalation from 26 March 2013 (clauses 1–3). 

 

                                                
36

  SCA Judgment vol 11 p 1052 para 51. 
37

  SCA Judgment vol 11 p 1055 para 56. 
38

  Amended notice of motion: vol 4 p 370 prayer 1. 
39

  Sasol’s heads of argument (HOA), paras 32–45. 
40

  Final Gas Price Determination 26 March 2013: vol 3 p 207. 
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33.2 Sasol may add a “trading margin” of R8.21 to those prices for the first three 

months, and R10.40 thereafter (clause 7). 

 

33.3 These prices are subject to an overall “revenue neutrality” restriction for one year 

(clause 8(v)). The meaning of this restriction is unclear, but its object is 

apparently to ensure that Sasol does not earn more revenue overall in the first 

year of the new dispensation than it had in the final year of the old dispensation. 

 

The grounds of review 

 

34. We focus on the SCA’s findings that NERSA’s determination of Sasol’s prices had failed 

to comply with the following requirements: 

 

34.1 The first is the requirement of rationality. It is a requirement of the rule of law 

entrenched in section 1(c) of the Constitution. It is also a fundamental 

requirement of administrative law. Section 6(2)(f)(ii) of PAJA says that 

administrative action is reviewable if it “is not rationally connected to – 

 

(aa) the purpose for which it was taken; 
(bb) the purpose of the empowering provision; 
(cc) the information before the administrator; or 
(dd) the reasons given for it by the administrator …” 

 

34.2 The second is the requirement of reasonableness. Section 6(2)(h) of PAJA 

provides that administrative action is subject to review if it is “so unreasonable 

that no reasonable person could have so exercised the power or performed the 

function”. 
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35. The SCA found that NERSA’s determination of Sasol’s gas prices was both irrational and 

unreasonable.41 This finding, we respectfully submit, is unassailable. 

 

36. In the DA case,42 this court considered the law on the requirement of rationality. It held 

that that requirement is concerned with the evaluation of the relationship between the 

means used to achieve a particular purpose and the purpose itself. The object of this 

enquiry is not to determine whether some means will achieve the purpose better than 

others, but only to determine whether the means in fact employed are rationally related to 

the purpose for which the power was conferred. Once there is a rational relationship 

between means and purpose, the decision is rational.43 

 

37. In Bato Star,44 this court held that an administrative decision is reviewable under s 6(2)(h) 

of PAJA if “it is one that a reasonable decision-maker could not reach”.45 The 

reasonableness of a decision depends upon the circumstances of every case, but the 

relevant factors that determine reasonableness include: (i) the nature of the decision; (ii) 

the identity and expertise of the decision-maker; (iii) the range of factors relevant to the 

decision; (iv) the reasons provided for the decision; (v) the nature of the competing 

interests involved; and (vi) the impact of the decision upon the lives and well-being of 

those affected by it.46 

 

The real reasons for NERSA’s decisions  

 

38. In National Lotteries Board,47 the SCA held that an administrative decision must be 

judged on review on the basis of the real reasons given for it when it was taken and not 

on the basis of new reasons advanced after the event.48 

                                                
41

  SCA Judgment vol 11 p 1055 para 56. 
42

  Democratic Alliance v President of the RSA 2013 (1) SA 248 (CC) paras 27–45. 
43

  See DA at para 32. 
44

  Bato Star Fishing v Minister of Environmental Affairs 2004 (4) SA 490 (CC). 
45

  At para 44. 
46

  At para 45. 
47

  National Lotteries Board v SA Education and Environment Project 2012 (4) SA 504 (SCA). 
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39. We submit that an administrative decision must be judged on its true reasons, that is, the 

considerations that actually motivated the decision-maker. It is plain that a decision that 

was unlawful, because it was taken for flawed reasons, cannot later be rendered lawful 

by raising new reasons for it different from those that actually motivated the decision-

maker. 

 

40. This principle accords with the rule – confirmed by the SCA in Rustenburg Platinum 

Mines49 – that, if one of the material reasons for an administrative decision was bad, the 

decision is unlawful, even if there were also other good reasons for the decision. It also 

means that a decision tainted by bad reasons when it was taken cannot be saved by 

good reasons that are later found for it. 

 

41. This is an important principle in the adjudication of this review. NERSA employed Acacia50 

and Sasol employed Dr Coppi51 to justify NERSA’s determination of Sasol’s gas prices 

after the event. Their expansive attempts to do so range far and wide but have precious 

little to do with the considerations that actually motivated NERSA at the time. Neither 

Acacia nor Dr Coppi makes any attempt to determine and evaluate NERSA’s actual 

reasons for its decisions on review. 

 

42. Sasol suggests that NERSA’s Consultation Document of 21 October 201052 is “the most 

important document in the record” and criticizes the SCA for not having mentioned it in its 

judgment.53 But this is a sleight of hand. The Consultation Document was the start of 

NERSA’s process to determine Sasol’s maximum prices. The irrationality of NERSA’s 

determination lies in its outcome and not in its starting point.   

                                                                                                                                    
48

  At paras 26 and 27. 
49

  Rustenburg Platinum Mines v CCMA 2007 (1) SA 576 (SCA) para 34. 
50

  Acacia: vol 7 pp 648–705. 
51

  Coppi (1): vol 6 pp 551–569; Coppi (2) vol 17 pp 821–839. 
52

  Vol 15 p 1413. 
53

  Sasol’s HOA para 58. 
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NERSA’S DECISIONS WERE IRRATIONAL AND UNREASONABLE 

 

NERSA determined that Sasol has “inadequate competition” 

 

43. On 29 February 2012, NERSA concluded that there was “inadequate competition” in the 

piped-gas market within the meaning of section 21(1)(p) of the Gas Act.54 It reached this 

conclusion as follows: 

 

43.1 It said that the important first step was to identify the relevant market in which 

Sasol operated.55 It concluded that the relevant market was “the supply of piped-

gas in South Africa”.56 

 

43.2 It noted that Sasol was the only supplier of natural gas in South Africa.57 Sasol 

had a monopoly in the market for the supply of piped gas. 

 

43.3 Sasol also exercised the market power of a monopolist by basing its prices on 

“the cost of an alternative energy source available to an individual customer”.58 

 

43.4 NERSA described thus the lack of competition in the market and Sasol’s 

exploiting it:59 

 

“In the piped-gas market, there is a single supplier participating in 
all the levels of the supply chain, and it owns the gas supplied in 
the South African piped-gas market. The monopolist has market 
power, and as evidenced by current pricing practices and previous 
complaints concerning discriminatory and high prices as well as 
challenges in accessing and/or sourcing gas supply, it is our 
submission that market power has been exercised and misused. 
The Market Value Pricing mechanism practised by the monopolist 

                                                
54

  Final Inadequate Competition Determination 29 February 2012: vol 2 p 136. 
55

  Vol 2 pp 138 para 2.6. 
56

  Vol 2 p 141 para 2.6.2. 
57

  Vol 2 pp 139–140 para 2.6.1. (This is apart from Petro SA, which produced for own use only.) 
58

  Vol 2 pp 144–145 para 4.2(a)(ii). 
59

  Vol 2 p 148 para 4.2(c). 
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over a period of seven years without losing sales or big customers 
and without entry at transmission, distribution or wholesale levels, 
is the evidence of market power and weak competition.” 

 

43.5 NERSA concluded that “competition in the piped-gas market is inadequate”.60 

 

44. These findings formed the basis of NERSA’s later determination of Sasol’s gas prices. 

 

NERSA sought to determine a competitive market price 

 

45. NERSA understood that its benchmark for the determination of Sasol’s maximum gas 

price was a competitive market price for gas, that is, the price at which gas would have 

traded in the pipe-gas market had Sasol competed with other suppliers: 

 

45.1 In the first draft of its Methodology, NERSA described its mandate under the Gas 

Act and Regulations as follows:61 

 

“NERSA’s mandate is to apply regulation in the absence of a 
competitive market. This implies NERSA should encourage 
competition and seek to replicate competitive market outcomes in 
approving maximum prices.” 

 

45.2 In its answering affidavit, NERSA again confirmed that it sought “to mimic a 

competitive market in order to achieve competitive outcomes”.62 

 

NERSA was bound to determine a competitive market price 

 

46. NERSA’s understanding was indeed correct. On a proper construction of the Gas Act and 

Regulations, the purpose of NERSA’s determination of maximum prices is to compensate 

for the lack of competition by simulating competitive market prices: 

 

                                                
60

  Vol 2 p 150 para 4.3. 
61

  Draft Methodology (1) 21 October 2010: vol 1 p 16.  
62

  NERSA AA: vol 6 pp 594–595 para 5.28. 
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46.1 Section 4(g) of the Gas Act requires NERSA to regulate prices, “in terms of 

section 21(1)(p)” and “in the prescribed manner”. 

 

46.2 Section 21(1)(p) requires NERSA to intervene by setting maximum prices “where 

there is inadequate competition”. If there is adequate competition in the market, 

NERSA may not interfere. Only when there is inadequate competition must it set 

maximum prices. The purpose of NERSA’s intervention is to make up for the 

inadequate competition in the market. It can achieve this only by simulating a 

competitive market, by setting a maximum price at the level it would have been 

in a competitive market. 

 

46.3 Regulation 4(4) reinforces this understanding. It says NERSA’s maximum price 

must allow the licensee to recover its reasonable costs plus a profit 

commensurate with its risk. This is the same as a competitive market price. In a 

competitive market, the price of a commodity is typically competed down to cost 

plus a reasonable profit. Thus, regulation 4(4) implies that the benchmark 

NERSA must use, to set a maximum price, is the competitive market price. 

 

47. NERSA’s understanding also accords with the normal purpose of price regulation: 

 

47.1 The respondents explain that: 

 

“[t]he typical economic motivation for price regulation is that, in a 
market where effective competition is absent, firms are likely to 
possess market power, and thus are able to raise prices above 
competitive levels, to the detriment of customers.  In other words, 
the purpose of the intervention is to impose maximum prices that 
prevent the charging of prices that are in excess of competitive 
levels.”63 

[emphasis added] 

                                                
63

  FA: vol 4 p 324 para 151; emphasis added. 
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47.2 The respondents’ expert witness Mr Murgatroyd confirmed this.64  

 

47.3 Their other expert witness Mr Smith also said: 

 

“It is trite that price regulation exists to regulate the pricing of firms 
that are insufficiently constrained by competition. Such firms will 
increase their prices up to the next available constraint, which 
might include other products and outside options, which are not 
normally, under conditions of adequate competition, considered 
as substitutes.”65 

[emphasis added] 

 

48. Accordingly, NERSA was bound to approve Sasol’s gas price on the basis of its 

competitive market price. This was what the Gas Act and Regulations require and what 

NERSA, in fact, set out to do. 

 

NERSA’s understanding of a competitive market price 

 

49. NERSA understood that a competitive market price is one that covers the supplier’s cost 

plus a reasonable profit. 

 

49.1 In the draft of its Methodology of 21 October 2010, NERSA said that “the spot 

price for gas in a market environment would tend toward its marginal cost” and 

that “the regulated maximum price for the gas energy component of the 

maximum price should shadow the hypothetical price that would occur if 

competition were not limited”.66 

 

                                                
64

  Murgatroyd: vol 2 pp 375–376 paras 2.2–2.5; emphasis added. 
65

  Smith: vol 9 p 872–873 para 8; emphasis added. 
66

  Draft Methodology (1) 21 October 2010: vol 1 p 25 para 6. 
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49.2 In its draft Inadequate Competition Determination of September 2011, it 

repeated that “[i]n competitive market conditions, a firm prices its products at the 

level where the price equals the marginal cost.”67 

 

49.3 In its Final Inadequate Competition Determination of 29 February 2012, it 

elaborated on this understanding, saying that “[i]n competitive market conditions, 

a firm prices its products at the level where the price equals the marginal cost. If 

the price is above marginal cost, the economics theory concludes that such a 

firm has market power to influence prices without losing business to 

competitors.”68 

 

50. NERSA’s understanding was correct and uncontroversial. It accords with Mr Smith’s 

explanation that in a competitive market the rival suppliers compete the market price 

down to cost plus a reasonable return.69 The Brattle Group agrees with Mr Smith.70 
They 

also confirm that the benchmark for the regulation of gas prices internationally is cost plus 

a profit margin.71 Professor Coppi does not challenge them on this score. 

 

51. Thus, NERSA set out to determine the competitive market price for gas, as it was bound 

to do. It knew that “the ABC of economics”, the Gas Regulations and international best 

practice required it to determine the competitive market price on the basis of cost plus a 

reasonable profit. Up to this point, NERSA got it right. 

 

NERSA’s irrational and unreasonable deviation 

 

52. The SCA held that – having set out to determine a competitive market price and being 

aware that such a price is normally equal to the cost plus a reasonable profit – NERSA 

                                                
67

  Draft Inadequate Competition Determination September 2011: vol 1 p 49 para 2.13. 
68

  Final Inadequate Competition Determination 29 February 2012: vol 2 p 146 para 4.2(b)(iv). 
69

  Smith: vol 9 p 876–877 paras 34–39. 
70

  Brattle: vol 9 p 839 paras 8–9. 
71

  Brattle: vol 9 p 841 paras 19–20. 
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took an irrational turn by basing Sasol’s gas price on the weighted average price of a 

“basket of alternatives”, comprising coal, diesel, electricity, heavy fuel oil and liquefied 

petroleum gas. It adopted this formula in its Methodology of 28 October 201172 and 

applied it in its determination of Sasol’s gas prices on 26 March 2013.73 The SCA held 

that NERSA’s “fundamental error” was to use “a basket of alternative fuels as a reference 

point to determine a competitive price for piped-gas”74 such that it resulted “in an even 

higher monopoly price than that which Sasol Gas was already charging – and which 

NERSA itself regarded as too high and a misuse of market power – rather than a price in 

a hypothetical competitive market”.75 

 

53. NERSA adopted this formula without explaining how the competitive market price of 

Sasol’s gas could ever be equal to the weighted average price of those alternative fuels.  

The SCA held that this approach was “simply illogical”.76 NERSA’s reasons for its 

Methodology invoked the formula without explanation.77 
In its reasons for its Final Gas 

Price Determination, NERSA said no more than that it had applied the formula in the 

Methodology.78 

 

54. It is obviously irrational to suggest that, in a market where Sasol competes with other 

suppliers of piped gas, their price would equal the weighted average price of coal, diesel, 

electricity, heavy fuel oil and liquefied petroleum gas. NERSA offered no rational 

explanation for this equation. There is none. 

 

55. The respondents describe the irrationality of NERSA’s formula.79 So does Mr Smith.80 

                                                
72

  Final Methodology 28 October 2011: vol 1 p 62–63 para 3.1. 
73

  Final Gas Price Determination 26 March 2013: vol 3 p 208 para 1; Reasons for Gas Price Determination 24 April 
2013: vol 2 pp 254–262 para 4. 

74
  SCA Judgment vol 11 p 1050 para 48. 

75
  SCA Judgment vol 11 p 1051 para 49. 

76
  SCA Judgment vol 11 p 1050 para 48. 

77
  Methodology Reasons 24 November 2011: vol 1 pp 83–84 paras 19–26. 

78
  Reasons for Gas Price Determination 24 April 2013: vol 3 p 220–225 para 4. 

79
  Replying affidavit (“RA”): vol 8 pp 718–723 paras 51–68. 

80
  Smith (1): vol 9 p 893 paras 118–120. 
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56. The Brattle Group confirms that NERSA’s methodology “has no connection with the price 

that would result from a competitive market”.81 Their undisputed evidence is that, while 

cost-based regulation of gas prices is the norm internationally and “has for over a decade 

routinely been applied in Europe and the US”, “we have not seen the basket of 

alternatives methodology implemented in any other jurisdiction”.82 NERSA’s formula is 

truly maverick: no other regulator in the world has ever used it. The SCA thus concluded 

that no other regulator has used the basket of alternatives since it “truly does not, and 

cannot, be used to mimic a competitive market and determine a competitive price”.83  

 

57. NERSA’s maverick price was exacerbated by its addition of a “trading margin”, to the 

base price determined on the basis of the weighted average of the basket of alternative 

fuels.84 The addition of the trading margin is irrational for the simple reason that the prices 

of the other fuels in the basket already include the trading margins of their suppliers. 

Accordingly, NERSA’s addition of a further trading margin on top of those prices amounts 

to a double profit markup. When the respondents made this point in their founding 

affidavit,85 NERSA responded with a bare denial.86 

 

58. NERSA compounded the irrationality of its determination by allowing Sasol to choose 

between the price based on a basket of alternatives87 and one based on a “pass-through 

of costs”, that is, one based on Sasol’s cost plus a reasonable return.88 It was no surprise 

that Sasol chose the basket of alternatives: it yielded a much higher monopoly price. 

Accordingly, NERSA ultimately based Sasol’s prices on the weighted average price of the 

basket of alternatives. 

                                                
81

  Brattle: vol 9 p 839 para 8. 
82

  Brattle: vol 9 pp 841–842 paras 19, 20 and 23. 
83

  SCA Judgment vol 11 p 1052 para 51. 
84

  Final Gas Price Determination 26 March 2013: vol 3 p 208 para 7; Reasons for Gas Price Determination 24 April 
2013 vol 3 pp 225–234 para 5. 

85
  FA: vol 4 pp 351–352 paras 219–221.  

86
  NERSA AA: vol 7 p 641 para 99. 

87
  Final Methodology 28 October 2011: vol 1 p 54 at pp 62–63 para 3.1. 

88
  Final Methodology 28 October 2011: vol 1 p 54 at p 65–66 para 3.5. 
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The proof is in the prices 

 

59. The SCA found that the proof is in the pudding: the irrationality and unreasonableness of 

NERSA’s maximum prices are borne out by how far they exceed the prices Sasol once 

charged as a monopolist. It held that “the fact that its new methodology permitted such a 

huge increase above what NERSA had already determined were excessively high prices, 

speaks volumes in respect of the irrationality of using a methodology which produces 

such an absurd and unreasonable result”.89 

 

60. NERSA itself described Sasol’s pricing practices at that time as “an example of perfect 

price discrimination by a dominant supplier” and as the pricing practices of a monopolist 

with market power which it exercised and abused.90 In spite of those damning findings, 

NERSA’s prices allowed Sasol to charge significantly more. 

 

61. In their founding affidavit, the respondents calculated, as best they could on the available 

information, that, while Sasol’s average gas price under its special dispensation had been 

R51.56, NERSA’s average price was R102.79 – almost double the price Sasol had 

charged as a monopolist.91  The respondents observed: 

 

“The fundamental irrationality of the impugned decisions is evident from 
the above comparisons. Whereas the objective of the powers exercised 
by NERSA in making its decisions is to reduce Sasol’s current 
monopoly prices to competitive levels, those decisions would have the 
opposite effect – the maximum prices approved by NERSA would 
entitle Sasol Gas to charge effectively double the average price that it 
currently does, and even Sasol Gas’s initial proposed pricing is almost 
certain to result in higher revenues than those it enjoyed under the MVP 
pricing model of the special dispensation.” 92 

[emphasis added] 

 

                                                
89

  SCA Judgment vol 11 p 1049 para 47. 
90

  Final Inadequate Competition Determination 29 February 2012: vol 2 pp 144–145 para 4.2(a)(ii) and p 148 
para 4.2(c). 

91
  FA: vol 4 p 312–315 paras 121–128; p 318 para 136; p 340–344 paras 196–205. 

92
  FA: vol 4 p 318 para 136. 
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62. NERSA’s answer suggests that it had no idea whether its prices allowed Sasol to charge 

higher prices than before. Its deponent makes no more than a bald denial,93 which is 

meaningless since NERSA fails entirely to deal with the comparison between Sasol’s old 

prices and NERSA’s prices. 

 

63. NERSA referred to the Acacia Report.94 It quibbled with the respondents’ figures. Yet, on 

its own figures, Acacia also said that NERSA’s prices allow Sasol to charge 28% more 

than before.95 

 

64. Sasol’s failure to respond to the respondents’ complaint, that NERSA’s prices allow it to 

charge higher prices than it had as a monopolist, is revealing. Sasol is best placed to 

make the comparison. Yet, it avoids the issue. Its excuse is that the respondents fail to 

compare apples with apples: they compare Sasol’s former actual prices with the 

maximum prices NERSA now permits it to charge.96 But this excuse is disingenuous. The 

respondents’ attack is directed at NERSA’s maximum prices because they do not 

constrain the monopoly prices Sasol charged before. It thus makes perfectly good sense 

to compare the prices Sasol actually charged as a monopolist with the maximum prices 

NERSA now permits it to charge. The relevance of the comparison is clear. Sasol avoids 

it only because it is utterly damning, as the SCA emphatically found. It shows that 

NERSA’s maximum prices serve neither their statutory purpose nor the purpose NERSA 

itself sought to achieve. 

 

65. The respondents’ expert witness Mr Smith again made the comparison in reply but now 

with better information at his disposal than before. He demonstrated that NERSA’s 

determination allows Sasol to charge over 50% more than it had done as a monopolist.97 

                                                
93

  NERSA AA: vol 7 p 633 para 89.1. 
94

  NERSA AA: vol 7 p 634 para 89.2.  
95

  Acacia: vol 7 pp 668–687 para 7.1. 
96

  Sasol AA: vol 6 p 505–515 paras 285–292; pp 526–528 paras 328–331; p 530 para 339. 
97

  Smith: vol 6 p 880 para 57 (the actual percentage is mentioned in the confidential version of this paragraph: vol 
31 p 3002). 
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While Sasol filed further affidavits to rebut the respondents’ reply, it did not challenge the 

accuracy of Mr Smith’s comparison. One must, accordingly, accept – as the SCA did – 

that NERSA’s maximum prices allow Sasol to charge over 50% more than the prices it 

had charged as a monopolist. NERSA fails to provide any coherent justification for this 

bizarre outcome. 

 

66. Sasol advances yet another remarkable argument in an attempt to escape the difficulty of 

its inherently illogical position.98 
It says that the “cost plus” basis for the determination of 

maximum prices is flawed because there is scope for legitimate debate over the variant of 

costs to use in the calculation. But this argument is to no avail: 

 

66.1 First, NERSA adopted Sasol’s “pass through” costs as one of the bases for the 

determination of Sasol’s maximum gas prices. It is just another name for a cost 

plus price. The theoretical debate about the precise variant of costs to use for 

such a determination, is, accordingly, not an insurmountable problem. 

 

66.2 The Brattle Group’s undisputed evidence is that cost-based regulation of gas 

prices is the norm internationally and has for over a decade routinely been 

applied in Europe and the US.99 

 

66.3 The debate about the most appropriate measure of costs in the determination of 

a cost plus price thus does not pose an insurmountable problem. The debate in 

any event does not justify NERSA’s approval of the “basket of alternatives”, 

which allows Sasol to charge prices significantly higher than those it had 

charged as a monopolist. That is the root of the irrationality of what NERSA did. 

 

                                                
98

  Sasol’s HOA, paras 64–68. 
99

  Brattle vol 9 pp 841–842 paras 19, 20 and 23 
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NERSA’s “revenue neutrality” restriction 

 

67. Late in the day, it apparently dawned on NERSA that, far from curtailing Sasol’s 

monopoly prices, its maximum prices would allow Sasol to charge even higher prices 

than before. NERSA must have realised that it would be a perverse outcome if its attempt 

at price regulation did not constrain Sasol’s monopoly prices but allowed it to charge 

higher prices than before. It accordingly imposed what it called the requirement of 

“revenue neutrality”. Its meaning is unclear, but it seems to be that Sasol may not earn 

more revenue in the first year of the new regime than it had done in the last year of the 

old regime. 

 

68. The “revenue neutrality” restriction was obviously an afterthought. There were no traces 

of it in: (i) the Methodology NERSA adopted on 28 October 2011;100 (ii) the reasons it 

gave for its Methodology on 24 November 2011;101 (iii) its final determination of 

“inadequate competition” on 29 February 2012;102 or (iv) in its its draft determination of 

Sasol’s Gas Price Application of 11 February 2013.103 This is also borne out by the record 

of NERSA’s decision-making process disclosed under rule 53. There is no sign of any 

consideration by NERSA of the “revenue neutrality” constraint.104 NERSA also offers no 

real explanation in reply.105 

 

69. NERSA unilaterally imposed the “revenue neutrality” restriction as part of the “transitional 

mechanism” in paragraph 7 of its Final Gas Price Determination.106 It said that “Sasol Gas 

must demonstrate revenue neutrality between annual revenues based on prevailing 

prices between 26 March 2013 to 25 March 2014 and the forecasted revenues for the 

period 26 March 2014 to 25 March 2015 based on the approved Maximum Prices as at 

                                                
100

  Final Methodology 28 October 2011: vol 1 pp 54–78. 
101

  Methodology Reasons 24 November 2011: vol 1 p 79–96. 
102

  Final Inadequate Competition Determination 29 February 2012: vol 1 p 136–151. 
103

  Draft Gas Price Determination 11 February 2013: vol 5 p 403–424. 
104

  Supplementary FA: vol 4p 366 para 20. 
105

  NERSA AA: vol 7 p 645 para 111. 
106

  Final Gas Price Determination 26 March 2013: vol 3 p 235–239 para 7. 
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26 March 2014, less any revenue foregone due to the transitional mechanism.” It thus 

seemed to say that Sasol must demonstrate that its overall revenue for the first year of 

the new regime will be no greater than its overall revenue for the last year of the old 

regime. 

 

70. NERSA gave the most extraordinary explanation for this restriction in its reasons for its 

determination of Sasol’s gas prices.107 

 

70.1 It said in paragraph 7.8 that it imposed “revenue neutrality” because it realised 

that its prices would let Sasol charge even more than before.  

 

70.2 It acknowledged in paragraph 7.9 that it did not have the power to impose 

“revenue neutrality” but nevertheless imposed it to avoid “industry-wide price 

increases”. 

 

70.3 It said in paragraph 7.11 that it imposed the restriction because Sasol Gas 

“indicated at the public hearing of 20 March 2013 that revenue neutrality was an 

intended outcome of the price restructuring required in terms of the Gas Act”. 

This statement is remarkable for two reasons. First, NERSA seems simply to 

have followed Sasol’s dictate. Second, it was a clear error of law. The Gas Act 

does not suggest that NERSA should allow a monopolist to earn the same 

revenue as before.   

 

70.4 NERSA concluded in paragraph 7.12 that the implementation of its prices “must 

leave Sasol Gas neither better off nor worse off in terms of revenue earned and 

profitability”. That was a perverse benchmark for NERSA’s control of Sasol’s gas 

prices. Under the special dispensation, Sasol had enjoyed a monopoly. The 

                                                
107

  Reasons for Gas Price Determination 24 April 2013: vol 3 p 237–239 paras 7.8, 7.9, 7.11 and 7.12. 
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purpose of NERSA’s price control was to curtail Sasol’s prices to those in a 

competitive market. To say that its revenue should not be diminished, is to 

pervert the statutory purpose of NERSA’s price control. 

 

71. Later correspondence between the respondents’ attorneys and NERSA made it clear that 

it did not understand its own “revenue neutrality” restriction. On 15 August 2013, the 

respondents’ attorneys asked NERSA to clarify what “revenue neutrality” meant and how 

it would be applied.108 NERSA’s response of 16 September 2013 made it clear that it had 

no idea what the restriction meant and that it had decided to ask Sasol how to implement 

it.109 This correspondence demonstrates that NERSA did not understand its own price 

determination and blandly took its lead from Sasol. 

 

72. Sasol now suggests that the belated addition of the revenue neutrality requirement was 

not a departure from NERSA’s Methodology because the Methodology dealt with 

maximum prices while the requirement of revenue neutrality dealt with actual revenue.110 

But it does not withstand scrutiny. The requirement of revenue neutrality imposed an 

overall maximum cap on the prices Sasol was permitted to charge for its gas. It qualified 

the maximum prices NERSA had determined. 

 

73. The SCA thus held that NERSA “decided to apply a criterion which it could not define and 

did not understand”, and which “is both irrational and unreasonable”.111 

 

Conclusion 

 

74. NERSA’s determination of Sasol’s maximum prices was irrational and unreasonable. The 

SCA’s findings in this regard cannot be criticized. It is beyond dispute that no other 

                                                
108

  Norton Rose Fulbright South Africa letter 15 August 2013: vol 3 p 267 at p 268 paras 7–8. 
109

  NERSA letter 16 September 2013: vol 3 pp 269–270. 
110

  Sasol’s HOA para 29. 
111

  SCA Judgment vol 11 p 1055 para 55. 
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regulator has ever employed its maverick “basket of alternatives” price formula. This 

eccentricity is exacerbated by the addition of a trading margin purportedly capped by an 

ineffectual temporary “revenue neutrality” restriction. 

 

THE TARIFF DECISION  

 

75. The SCA treated correctly NERSA’s determination of Sasol’s maximum gas prices and 

distribution tariffs as interrelated decisions that stand or fall together. 

 

76. The close interrelation between the maximum gas price and further tariffs or levies (like 

distribution or transmission tariffs) is clear from regulation 4 of the Piped-gas Regulations, 

which in relevant part provides: 

 

“Price regulation principles and procedures 
4.  
 … 
 (6) When gas is sold, the accompanying sales invoice must 

itemise the constituent elements of the total price reflected 
on the invoice, including at least the cost of gas, any 
transport tariffs and any other charges. 

 … 
(13) When the ownership of gas changes, the price of gas in the 

new owner’s hands refers to the price of gas from the seller 
plus any tariffs charged by that seller.” 

 

77. Thus, regulation 4 envisages a composite total price that – while comprised of 

“constituent elements” – is a single price for a single, undifferentiated product, namely 

gas as received by the customer, which is naturally enough invoiced at one and the same 

time. 

 

78. What is more, in line with this notion underpinning regulation 4, at all times NERSA 

understood that it was entrusted with the task of determining the maximum total price that 

a customer would pay for receipt of gas at its premises. 
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79. This is clear from the Consultation Document of 21 October 2010, which Sasol considers 

– erroneously, we respectfully submit – the most important document in the record.112 The 

following is a good example: 

 

“It is important to note that the maximum price of piped-gas, is a 
composite of different charges and tariffs accruing up to the point of 
sale. To this end, NERSA is mandated in terms of section 4(h) of the 
Gas Act to ‘monitor and approve, and if necessary regulate, 
transmission and storage tariffs and … ensure that they are applied in a 
non-discriminatory manner.”113  

 

80. It is equally clearly apparent from the terms and structure of the Methodology itself, from 

the terms of Sasol’s “suite of applications” and from the manner in which NERSA 

considered that suite. That this was so is borne out by a range of contemporaneous 

documents. 

 

81. In the first place, NERSA’s final Methodology of 28 October 2011 bears out how 

inextricable the subject-matter of the maximum gas price and transmission tariff decisions 

are. 

 

81.1 In paragraph 2.2, under the heading “Relationship between the tariff guidelines 

(2009) and the methodology to approve maximum prices for piped-gas (2011)”, 

inter alia the following is said:  

 

“Therefore the Gas Act differentiates between the methodology 
that NERSA can use to monitor and approve, and if necessary 
regulate tariffs and to approve maximum piped-gas prices. The 
tariff guidelines thus give guidance on all transmission and 
storage tariff activities which are considered a pass-through in this 
maximum prices methodology. Hence, the Maximum Pricing 
Methodology has references the determination of the trading 
margins to the Tariff Guideline to ensure that there is consistency 
in the decisions taken by the Energy Regulator.”114  

                                                
112

  Vol 1 pp 1416–1419; 1423–1448 passim. See also the Consultation documents “RAD12” (vol 16 pp 1489–1510; 

see pp 1507–1509 para 7) and “RAD13” (vol 16 pp 1511–1524) 
113

  Vol 16 p 1419. 
114

  Vol 1, pp 59–60. 
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81.2 The structure of the Methodology further demonstrates this interconnectedness.  

 

81.2.1 Paragraph 3 is headed “Determining the maximum prices of piped-

gas”.115 Paragraph 3.1 is entitled “Formula for calculation of the 

maximum price of gas” and contains the equation representing the 

basket of alternatives, by which GE, the maximum price for gas 

energy (ZAR/GJ) at the point of its first entry into the piped-gas 

transmission/distribution system is calculated.116 

 

81.2.2 Having dealt with the manner of determination of the piped-gas 

trading margins (in paragraph 3.6),117 in paragraph 4, which is headed 

“Total prices/charges for piped-gas by transmission, distribution, and 

trading licensees”, the Methodology presents a series of further 

equations, by means of which the total price of gas is determined.118 

 

81.2.3 In paragraph 4.1, headed “Total piped-gas prices by transmission 

traders inclusive of approved maximum price, margins and applicable 

tariffs”, the total maximum price that might be charged by 

transmission traders is calculated.119 In paragraph 4.2, the equation is 

set out by which to determine the total maximum price that 

distribution traders may charge120 and, in paragraph 4.3, the equation 

is posited governing the equivalent maximum price that trading 

                                                
115

  Vol 1 p 62. 
116

  Vol 1 pp 62 and 63.  
117

  Vol 1 p 67–72. 
118

  Vol 1 pp 72–77. 
119

  Vol 1 pp 72 and 73.  
120

  Vol 1 pp 73 and 74. 
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licensees may charge121 and, in paragraph 4.4, the equation for 

trading storage licences.122 

 

81.2.4 Each of those equations thus calculates the various maximum total 

prices that may be charged, of which GE is the first component. In 

each case, one of the further components is the pass-through of 

distribution (network) tariffs. 

 

81.2.5 In paragraph 5, which is headed “Utilisation of maximum gas prices in 

defining prices per customer class”, inter alia the following is said: 

 

“NERSA will in terms of this methodology approve a 
single maximum price per licensee, based on which 
customer category maximum prices will be 
approved.”123 

 

81.3 The Methodology, read as a whole, demonstrates that it records the process by 

which NERSA would determine maximum total gas prices. As we say above, the 

basket of alternatives formula, by which the GE price is determined, is framed in 

paragraph 3.1. It is but the first stage by which the Methodology ultimately 

achieves its object, that is, to calculate the maximum total price of gas, per 

category of consumer (which includes the GE price and the distribution tariff). 

 

81.4 The Methodology clearly encapsulates NERSA’s understanding that the process 

is wholly interwoven. 
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  Vol 1 pp 74 and 75. 
122

  Vol 1 pp 75–77. 
123

  Vol 1 p 77. 
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82. Not surprisingly, the very same understanding on NERSA’s part is evinced in its reasons 

for the final Methodology of 24 November 2011. This is encapsulated in the following 

observations: 

 

“The formula above [sc. the basket of alternatives formula] is used 
exclusively for the maximum price of gas energy and does not include 
trade margins, distribution tariffs, transmission tariffs, storage tariffs and 
levies. 

Once the maximum price of gas is arrived at, all other charges 
(tariffs and levies) mentioned above shall be included to arrive at the 
‘total gas charges’ to be invoiced by a licensee.”124 

 

83. Accordingly, while, in light of the stakeholder input mentioned in paragraph 33,125 the final 

Methodology keeps the process of determining the GE price distinct from the subsequent 

addition of tariffs and levies, the entire process is geared to the determination of the 

“resultant sum”, which “will be the total ‘charges for gas’”.126 

 

84. In line with this approach, the two applications that Sasol filed together on 24 December 

2012, that is, its application for the determination of its maximum price127 and for the 

determination of its distribution tariffs,128 in their own terms inevitably fall to be construed 

together. Sasol’s understanding in this regard was the same as that of NERSA. 

 

84.1 Paragraphs 7.4 and 7.5 of the former application read: 

 

“The maximum price application, the application for the approval 
of distinguishing features, and the application for the approval of a 
trading margin (‘the Application’) is one of two applications 
namely, (i) the Application; and (ii) the Tariff Application. 

In preparing these applications Sasol Gas has sought to 
balance price and customer retention on the one hand and 
shareholder value on the other. The suite of applications achieves 
this balance. The proposed class maximum prices were 
determined in terms of an international benchmarking process and 
mechanism are being proposed for approval to ensure that as 
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many customers and possible are able to continue buying gas in 
terms of the proposed pricing mechanism.”129 

 

84.2 In Sasol’s view, this “suite of applications” has a single unified goal, that is, to 

determine maximum total prices per category of customers that would balance 

price and customer retention with shareholder value. Such maximum total prices, 

which were made up of the GE price and tariffs and levies, was what Sasol had 

in its gaze throughout the application process. 

 

84.3 These sentiments are echoed in paragraphs 7.5 and 7.6 of the latter application, 

for distribution tariffs.130 

 

85. There were two consolidated public hearings held in respect of both applications, on 19 

February and 20 March 2013.131 

 

86. NERSA released its decisions and reasons in respect of both applications on the same 

day, 26 March 2013.132 Again, the decisions and reasons document in respect of the 

maximum price application turns its attention first to the determination of the GE price,133 

then the trading margin,134 whereupon the total gas prices (inclusive of tariffs) is deal with. 

 

87. We submit that from a conspectus of all the documents in the record that NERSA was at 

all times engaged in the process of determining a maximum total gas price and that the 

suite of applications Sasol made served the single unitary purpose of determining that 

composite total price. 
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88. There is simply no basis upon which to disaggregate the two decisions, which would be 

to ignore the way in which NERSA, the decision-maker in question, took them.   

 

THE SPECIAL PLEA OF UNDUE DELAY 

 

Introduction 

 

89. The High Court upheld Sasol’s special plea of undue delay. Its ratio135 may be 

summarised as follows: 

 

89.1 Regulation 4(3) obliged NERSA to determine its Methodology. 

 

89.2 It follows that NERSA was bound by its Methodology once determined. 

 

89.3 NERSA determined Sasol’s gas prices in accordance with its Methodology. 

Because it was bound to do so, it is not open to the respondents to attack the 

gas prices unless the Methodology is reviewed and set aside. 

 

89.4 The respondents applied for NERSA’s Methodology to be reviewed and set 

aside, but their application was fatally out of time since they launched it only 

about two years after NERSA had determined its Methodology. 

 

90. We submit with respect that the SCA was correct in finding that the High Court had erred 

in upholding Sasol’s special plea of undue delay. 

 

90.1 In the first place, while regulation 4(3)(a) required NERSA to be objective, that is, 

to apply a systematic methodology on a consistent and comparable basis, it did 
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not oblige NERSA to make a freestanding upfront determination of its 

Methodology before doing so.136 

 

90.2 NERSA chose to make an upfront determination of its Methodology but made it 

clear that it was not final. It gave Sasol a choice between the basket of 

alternatives and the pass-through approach.  It meant that, until Sasol’s choice 

was made, the Methodology was in its own terms hypothetical and subject to 

change.137 

 

90.3 The Methodology was, in any event, not binding on NERSA in its determination 

of Sasol’s gas prices. NERSA’s determination of its Methodology and its 

determination of Sasol’s gas prices formed part of a composite process under 

section 21(1)(p) of the Gas Act. Each step in the process did not stand on its 

own. Each was merely an interim step towards NERSA’s determination of 

Sasol’s maximum prices. They were not final and binding until NERSA 

completed the composite process by determining Sasol’s gas prices.138  

 

90.4 NERSA in any event did not determine Sasol’s gas prices in accordance with its 

own Methodology. At the eleventh hour, it added the overriding requirement of 

“revenue neutrality”, as the SCA characterised it, “to achieve what it felt was a 

more equitable result”.139 It rendered NERSA’s determination of Sasol’s gas 

prices unlawful even if it was bound by its Methodology. 

 

                                                
136

  SCA Judgment vol 11 p 1043 para 32. 
137

  SCA Judgment vol 11 pp 1044 and 1045 paras 36 and 37.  
138

  SCA Judgment vol 11 p 1044 para 35. 
139

  SCA Judgment vol 11 pp 1045 and 1046 para 38. 



36 

Regulation 4(3) does not require a freestanding upfront Methodology 

 

91. The language of regulation 4(3)(a) does not oblige NERSA to adopt a freestanding 

upfront Methodology.140 It merely requires of NERSA, when it determines maximum gas 

prices, to “be objective i.e. based on a systematic methodology applicable on a consistent 

and comparable basis”. It does not require NERSA to make an upfront determination of 

the methodology by which it will determine Sasol’s gas prices. It merely requires NERSA 

to be objective and precludes it from determining gas prices on an ad hoc basis.  

 

92. NERSA’s determination of the Methodology and its determination of the maximum gas 

prices are parts of the same composite process under s 21(1)(p) of the Gas Act. NERSA 

chose to implement the process step by step, but it did not have to do so. Sasol’s 

argument that NERSA’s determination of its Methodology was separate and freestanding 

administrative action is indeed premised upon this misconception: since NERSA 

implemented the process step by step, it seeks for that reason alone to accord to each 

step an independent, self-standing status.141 

 

93. Plainly, NERSA was not required by law to implement the process in steps or to 

determine its Methodology before it determined Sasol’s gas prices. The fact that it did so 

does not make the Methodology separate administrative action on its own. 

 

The Methodology was not final 

 

94. The SCA held that the Methodology was not final.142 We submit with respect that it was 

correct. 
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95. NERSA itself did not purport to make a final determination of its Methodology. In its own 

terms, the Methodology made it plain that it was not final but was subject to change: 

 

95.1 NERSA adopted its Methodology on 28 October 2011. It provided for Sasol’s gas 

prices to be determined on the basis of the weighted average of a “basket of 

alternatives”.143 However, it went on to say that it would allow Sasol to choose 

whether its prices should be based on the “basket of alternatives” or on Sasol’s 

own on costs, which it called the “pass-through” approach.144 Accordingly, the 

Methodology left it open to Sasol to choose the method. It added that, once 

Sasol had made its choice,  

 

“[t]his approach will then become the systematic methodology 
to be consistently applied through the licence period for such a 
licensee electing to use this ‘pass-through’ approach.”145 

 

95.2 NERSA also made it clear that the Methodology was subject to change as and 

when required.146 

 

95.3 It must be borne in mind that, when NERSA determined the Methodology, in 

October 2011, it had not yet determined that there was inadequate competition 

in the market. It follows that NERSA had not yet decided whether to determine 

Sasol’s gas prices at all. 

 

96. Accordingly, NERSA did not make a final determination of its Methodology, whether or 

not it was obliged to do so. The High Court was mistaken in assuming that it had done so. 

The SCA was correct in finding that, until Sasol applied for the determination of its 
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maximum prices, “the terms of the methodology were purely theoretical, and had no 

effect”.147 

 

The Methodology was not binding 

 

97. The SCA found that the Methodology was not binding. This finding, we respectfully 

submit, was also correct.148 

 

98. Even if NERSA was obliged to make an upfront freestanding determination of its 

Methodology, it was not then bound by it, that is, bound to determine Sasol’s gas prices 

in accordance with it. At least until it had finally determined Sasol’s gas prices, NERSA 

could adapt the methodology by which it did so. Its Methodology was a mere policy that 

NERSA adopted as a preliminary step towards its determination of Sasol’s gas prices. 

 

99. Regulation 4(3) does not say that, once NERSA had determined a methodology, it is 

bound by it. It says merely that NERSA must be objective “when approving maximum 

prices”. This means that NERSA was obliged to employ a systematic methodology in the 

determination of Sasol’s gas prices. It was allowed to adapt it at least until it had finally 

determined Sasol’s gas prices. Only once it had done so, was it obliged, in its 

determination of other gas prices thereafter, to act “on a consistent and comparable 

basis” and not ad hoc. 

 

100. Sasol contends that NERSA’s determination of its Methodology constituted administrative 

action within the meaning of PAJA and, for that reason, was valid and binding until set 

aside on review in accordance with the Oudekraal line of cases.149 However, we submit 
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that Sasol’s analysis is obviously mistaken. NERSA’s determination of its Methodology 

did not constitute separate and freestanding administrative action. As the SCA found, it 

was part and parcel of a composite process by which NERSA determined Sasol’s gas 

prices. The process as a whole constituted administrative action and became final and 

binding only when it had been completed.150 It is only if one construes NERSA’s 

determination of its Methodology as separate freestanding administrative action that 

Oudekraal or the common-law rules on unreasonable delay might apply.151 

 

101. This court’s analysis in New Clicks provides a useful analogy.152 It was a review of 

regulations the Minister of Health had promulgated under s 22G of the Medicines and 

Related Substances Act, 1965. It provides that the Minister may make regulations on the 

recommendation of a Pricing Committee. This court recognised that the regulations were 

made by a two-stage process: first, a recommendation by the Pricing Committee and, 

second, a decision by the Minister to accept the recommendation. Justices Chaskalson, 

Ngcobo and Moseneke characterised the two decisions by two different organs of state 

as part of a single composite process that jointly constituted administrative action.153 Chief 

Justice Chaskalson, for instance, put it as follows:154 

 

“In the circumstances of the present case, to view the two stages of the 
process as unrelated, separate and independent decisions, each on its 
own having to be subject to PAJA, would be to put form above 
substance. 

The Minister was not obliged to act on the Pricing Committee’s 
recommendations. She had a discretion whether to do so. But 
ultimately there had to be one decision to which both the Pricing 
Committee and the Minister agreed.  Neither had the power to take a 
binding decision without the concurrence of the other.  It was only if 
and when agreement was reached that regulations could be made.” 

 

102. The same analysis applies a fortiori to NERSA’s determination of maximum gas prices 

under s21(1)(p) of the Gas Act. It is made by a single process that constitutes 
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administrative action. It becomes binding only on its completion. NERSA may implement 

the process step by step, as it did here, but that does render each step a distinct 

administrative action. Each step is part of a composite process and thus part of the same 

administrative action. 

 

103. Sasol’s attempt to distinguish New Clicks from these facts on the basis that the composite 

decision in New Clicks was taken by two distinct decision-makers does not make 

sense.155 On the contrary, if the decisions of two different decision-makers together 

constituted a single composite administrative action in New Clicks, then the three inter-

related decisions by the same decision-maker in this case are a fortiori susceptible of 

being so construed.  

 

104. The SCA’s analysis not only accords with that of this court in New Clicks, but it is also the 

only analysis compatible with PAJA. On its own, NERSA’s determination of the 

Methodology does not qualify as “administrative action” under PAJA: 

 

104.1 Under the definition of “administrative action” in s 1 of PAJA, a decision qualifies 

as administrative action only if it “adversely affects the rights of any person and 

… has a direct, external legal effect”. The SCA interpreted this requirement in 

Grey’s Marine.156 Nugent JA held that it suffices if the decision “has the capacity 

to affect legal rights”. He held, however, that those requirements “emphasize that 

administrative action impacts directly and immediately on individuals”.157 He went 

on to say that administrative action is limited to conduct “with direct and 

immediate consequences for individuals or groups of individuals”.158 This court 

endorsed this view, most recently in Viking Pony.159 
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104.2 NERSA’s determination of its Methodology did not and could not have any 

“direct and immediate consequences for individuals or groups of individuals”. It 

would have such an impact only if and when NERSA determined that there was 

inadequate competition in the market and determined Sasol’s maximum gas 

prices. Until then, NERSA’s determination of its Methodology did not, on its own, 

constitute administrative action and was thus not binding on anybody. 

 

105. NERSA’s Methodology was thus not binding on it in its determination of Sasol’s gas 

prices. The High Court was mistaken on this score. 

 

NERSA did not adhere to its Methodology 

 

106. As the SCA found, NERSA’s determination of Sasol’s gas prices was fatally flawed even 

if it was entitled and obliged to make the determination in accordance with its 

Methodology.160 That was so since NERSA did not adhere to its own Methodology. 

NERSA materially departed from its Methodology by its last-minute introduction of an 

overriding requirement of “revenue neutrality”. Its determination of Sasol’s gas prices 

was, accordingly, unlawful even if NERSA was bound by its Methodology. 

 

Sasol’s characterisation leads to absurdity 

 

107. Sasol’s interpretation gives rise to a fundamental absurdity. Were it to be carried to its 

logical conclusion, it would mean that every customer of Sasol would have been obliged 

to take NERSA’s Methodology on review within 180 days of its publication to avoid being 

bound by it forever. At that juncture, the customers had no idea whether the Methodology 

would ever affect them and, if so, what that effect would be: 

 

                                                
160

  SCA Judgment vol 11 pp 1045 and 1046 para 38. 



42 

107.1 At that early stage, customers did now know whether NERSA will find that there 

is inadequate competition in the market. 

 

107.2 They did not know whether Sasol will choose the “basket of alternatives” or the 

“pass through” basis for the determination of its maximum prices.  

 

107.3 They moreover did not know what those prices will be because they had no 

access to the underlying information by which those prices will be determined.  

 

108. Accordingly, Sasol’s interpretation would require all its customers to take NERSA’s 

Methodology on review without knowing whether it would ever affect them and, if so, what 

that effect might be. 

 

109. While Sasol’s interpretation is based upon regulation 4(3), it is not supported by its 

language. There is nothing in the language of that sub-regulation to suggest that Sasol is 

enjoined to adopt a three-step process. It is perfectly entitled to implement a single 

composite process. On the other hand, it is also entitled to adopt a four-, five- or six-stage 

process to address each of the requirements of regulation 4(3) step by step. That, too, 

would be obviously absurd. When distilled to its essence, Sasol’s position leads to an 

illogical and absurd outcome. 

 

CONCLUSION  

 

110. We respectfully submit that the applicants have not established any reason to interfere 

with the SCA’s judgment. The respondents, accordingly, ask for an order that the 

application for leave to appeal is dismissed alternatively, if leave is granted, the appeal is 

dismissed, in both instances with costs including the costs of two counsel. 
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