












































































































 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

        CASE NO:  CCT94/15 

        LABOUR COURT CASE NO: J837/13 

            LABOUR APPEAL COURT CASE NO: JA 106/13 

 

In the matter between: 

 

TRANSPORT AND ALLIED WORKERS 

UNION OF SOUTH AFRICA 

(On behalf of its members)                Appellant 

 

and 

 

PUTCO LIMITED                           Respondent 
 

 
SUPPLEMENTARY WRITTEN SUBMISSIONS  

 

 
 
BACKGROUND 
 
 
1. The background to these Supplementary Written Submissions is that the 

respondent has informed the appellant that it will at the hearing of the 

matter make reference to government notices published in the 

Government Gazette which record the collective agreements on wages 

concluded at the South African Road Passenger Bargaining Council 

(SARPBAC) on 15 May 2013, 21 May 2014 and 29 June 2015, and their 

respective extensions to non-parties by the Minister in Terms of Section 32 

of the Labour Relations Act (LRA) promulgated on 16 August 2013, 5 

September 2014 and 4 September 2015 



 

2. The appellant has in correspondence exchanged between the parties 

 objected to the respondent’s stated intention, which objections are set out 

 more fully below. The Respondent has now invited the appellant to deal 

 with the issue relating to the collective agreements on wages concluded at 

 SARPBAC and their respective extensions to non-parties by the Minister of 

 Labour in argument in this Court. 

 

3. The respondent has furthermore in its written submissions made reference 

to clauses 2, Appendix A of the SARPBAC Constitution and to clause 9 of 

the Recognition Agreement, which are not before this Court. The 

respondent sought the appellant’s confirmation that the quotations cited in 

its written submissions are an accurate recordal of clause 2 of Appendix A 

of the SARPBAC Constitution and clause 9 of Recognition Agreement. 

 

 
AD CLAUSE 2 OF APPENDIX A TO SARPBAC CONSTITUTION 
 
4. The appellant does not agree that clause 2 of Appendix A to the SARPBAC 

 Constitution has been quoted correctly. 

 
5. The clause reads thus: 
 
 
 “2. The Parties agree that the National Bargaining Forum shall be the sole 

  forum for negotiating Collective Agreement on Substantive Conditions of 

  Employment applicable to individuals in the Bargaining Unit”. 

 

 
AD CLAUSE 10 OF APPENDIX A TO SARPBAC CONSTITUTION 
 
 
6. This clause was central to the respondent’s case in the Labour Court. It 

 reads thus: 

 



 

 “10. Collective Agreements conducted by a majority of the Trade Union  

  Parties to SARPBAC and a majority of Employers’ Organisations to  

  SARPBAC bind all Parties to SARPBAC and their members as well as all 

  Employers and Employees bound in law by such CollectiveAgreements”. 

 

 

AD CLAUSE 9 OF THE RECOGNITION AGREEMENT BETWEEN THE 

PARTIES 

 

7. Clause 9 of the Recognition Agreement between the parties reads thus: 

 

 “9. ANNUAL SUBSTANTIVE NEGOTIATIONS 

 

   The parties recognise that the minimum terms and remuneration and  

  conditions of employment in the industry are negotiated and regulated by 

  the South African Road passenger Bargaining Council and acknowledge 

  their membership of this council”.  

 

AD REFERENCE TO GOVERNMENT NOTICES 

 

8. The appellant seeks to make reference to government notices that 

 extended the collective agreements of the years 2013 to 2015.  

 

9. The respondent contends that “the government notices (particularly that 

relating to the section 32 extension in 2013) are relevant as they relate to the fact 

that (members of TAWUSA) had an interest in the wage dispute that gave rise to 

the lock-out, and an appeal court is entitled to have regard to instruments of this 

nature, despite them not having been produced in the lower court.” 

 



 

10 The respondent incorrectly contends that Unitrans Fuel and Chemicals (Pty) 

Ltd v TAWUSA 1 supports its view.  Paragraph 14 of Unitrans reads thus: 

 

   “The new grounds relied upon by the appellant are essentially legal in nature and 

were also canvassed in the founding affidavit.  There is in any event no bar to the 

raising of these grounds at the stage it did.  The new grounds did however refer to 

a number of Collective Agreements concluded between the trade unions and 

employers that form part of the industry in which the appellant and first 

respondent operate and to which it and the first respondent are parties.  These 

Agreements constitute public documents and in terms of the Civil Proceedings 

Evidence Act 25 of 1965 the production of these documents is not a prerequisite 

for them to be considered by any court of law.  These Agreements have been duly 

promulgated and are therefore binding on those who are party thereto or to whom 

they apply.  The promulgation of a Collective Agreement places it in the sphere of 

subordinate legislation and it must be considered more as a statute than a 

contract and as such can properly be referred to as a statute rather than a 

contract.”2 3 

 

11. It is clear from the underlined wording that whatever the LAC referred to 

as new grounds was not a new case which was not made out in the 

papers. 

 

12. In the event where it is held that the Labour Appeal Court held that by 

using the words “new grounds” it meant that it is permissible to raise a 

new ground on appeal which is outside of the case that was made out in 

the papers in the lower court, then paragraph 14 of Unitrans is clearly 

wrong, and must be overruled. 

 

                                                           
1
 [2011]2 BLLR 153 (LAC), para 14 

2
  Emphasis supplied. 

3
   Footnotes omitted. 



 

13. The correct legal position was stated by Jafta J in SA Transport and Allied

 Workers Union & Another v Garvis4 & Others5  thus: 6 

 

 “ Holding parties to pleadings is not pedantry. It is an integral part of the   

   principle of legal certainty which is an element of the rule of law, one of the 

  values on which our Constitution is founded. Every party contemplating a 

 Constitutional challenge should know the requirements it needs to satisfy and 

 every party likely to be affected by the relief sought must know precisely the case 

 it is expected to meet.” 

 

13. In Gcaba v Minister of Safety and Security7 Van Der Westhuizen J  held8:  

 

 “… (T)he applicant’s pleadings are the determining factor. They contain the 

 legal basis of the claim  under which the applicant has chosen to invoke the 

 court’s competence. While the pleadings – including in motion proceedings, not 

 only the formal terminology of the notice of motion, but also the contents of the 

 supporting affidavits – must be interpreted to establish what the legal basis of 

 the applicant’s claim is, it is not for the court to say that the facts asserted by 

 the applicant would also sustain another claim …” 

 

 

14. Bearing these judgements in mind, the relevant part of the respondent’s 

answering affidavit in the Labour Court reads: 

 

 “SUMMARY OF GROUNDS OF OPPOSITION 

 

4 The Applicant seeks final relief, on urgent grounds, in the form of an order 

interdicting the First Respondent from locking out its members who are 

                                                           
4
 In some authorities referred to as “Garvas” 

5
 (2012) 33 ILJ 1593 CC; [2012] BCLR 840 CC. 

6
 At para 114 

7
 [2009] 12 BLLR 1145 CC; [2010] 1 BLLR 35 CC 

8
 At para 75. See also Port Nolloth Municipality v Xhalisa and Others; Luwalala and Others v Port Nolloth  

   Municipality 1991 (3) SA 98 C, 111H 



 

employed by the First Respondent.  Although the basis for the alleged 

urgency in the application is financial harm, the Applicant does not seek 

any order directing the First Respondent to reinstate the salaries of the 

employees that are the subject of the lockout. 

 

5 In any event, the application is misconstrued on the grounds that I set out 

below 

 

(i) Members of the Applicant fall within the bargaining unit 

 

6 The only basis for the interdict sought is that the Applicant – and its 

members- are ‘not involved in the negotiations that have given rise to the 

lock-out and that, therefore, TAWUSA members should not be subject to 

the lock-out.  This reasoning is contrived and artificial 

 

6.1 In terms of clause 10 of Appendix A to the constitution of the South African 

Road Passenger Bargaining Council (“SARPBAC”), collective agreements 

concluded by a majority of the Trade Union Parties to SARPBAC and a 

majority of Employers’ Organisations bind all Parties to SARPBAC and 

their members as well as all Employers and Employees bound by law by 

such Collective Agreements. 

 

6.2 Although the Applicant itself is currently not a member to the SARPBAC, 

its members will be bound by any wage agreement concluded at SARPBAC.  

This is a consequence of the simple fact that any agreement would have 

been concluded by a majority of the  parties represented at SARPBAC.9 

 

… 

 

25 The Applicant in the founding affidavit contends that the lock-out of its 

members in the bargaining unit is unlawful as there is no issue in dispute 

                                                           
9
  Emphasis supplied. 



 

between the Applicant and the First Respondent.  This is disputed for the 

reasons set out in the ‘SUMMARY OF GROUNDS FOR OPPOSITION 

 

7 On this basis alone the application stands to be dismissed. 

 

(For ease of reference the appellant annexes hereto paragraphs 1 – 7,  and 25 of 

the respondent’s answering affidavit.) 

 

 

15 The other two grounds which the respondent raised were that the 

appellant’s members were, in fact, on strike, and that since employees 

who are in an industry who have not given notice to strike can join in a 

protected strike in that industry, an employer can lock-out workers who 

are not on strike so long as they belong in an industry in which there is a 

deadlock. 

 

16 Nowhere in the papers is the case made out that members of the applicant 

had an interest in the proceedings of SARPBAC due to the possibility of a 

section 32 extension. 

 

17. In the premises, reference to the aforementioned government notices 

 should not be allowed at all, alternatively, it should not be allowed for the 

 purposes of making out any case which was not made out in the 

 respondent’s answering affidavit. 

 

 

                  F R  Memani 

               Counsel for the Appellant 

               Chambers 

               Johannesburg 

            29.10.2015  


