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Explanatory Note

The following explanatory note is provided to assist the media in reporting this case and is not binding on the Constitutional Court or any member of the Court.

The Constitution provides that the national, the provincial and the local spheres of government are each entitled to an equitable share of revenue raised nationally.  The division is done annually by way of a national statute. In terms of section 5(1) of the Division of Revenue Act, 1 of 2001 the local sphere of government’s equitable share was allocated to metropolitan and local municipalities; district municipalities were excluded.

Three district municipalities in KwaZulu-Natal successfully applied to the High Court for an order declaring section 5(1) inconsistent with the Constitution by reason of this exclusion and the three applicant-municipalities applied to Constitutional Court for confirmation of this order.  When the application for confirmation came before the Constitutional Court, the Division of Revenue Act 1 of 2001 had been repealed by Act 5 of 2002, which does not exclude district municipalities from local government’s equitable share of revenue raised nationally.

In the course of argument before the Constitutional Court, the matter stood down and the three applicants arrived at a settlement with the national government without, however, withdrawing the application for confirmation of the High Court order.

Justice Du Plessis, speaking on behalf of a unanimous Court, explained that when an enactment is declared unconstitutional by a High Court but is repealed before the Constitutional Court considers confirmation, the Court will not deal with the application if any order it may make will have no practical effect on the parties or on others.  If, however, such an order may have a practical effect, the Court will consider whether to deal with the confirmation or not.

Several factors influence this decision.  Thus, where the parties to the proceedings are organs of state, the Court will rarely deal with the application if the dispute can be solved at a political level.  This is an application of the principle of co-operative government provided for in Chapter 3 of the Constitution.

In this case an order regarding the constitutionality of challenged section 5(1) may have a practical effect on the national government and on district municipalities other than the applicants.  Nevertheless the Court decided not to deal with the application because the parties, being organs of state, must first make every reasonable effort to settle their disputes at a political level.

The Court accordingly made no order.

