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IN THE COMPETITION APPEAL COURT OF SOUTH AFRICA 

(WESTERN CAPE HIGH COURT, CAPE TOWN) 

 

CASE NUMBER:          93/CAC/MAR10 

DATE:           11 NOVEMBER 2011 5 

 

In the matter between: 

COMPETITION COMMISSION OF SOUTH AFRICA      Appel lant  

and 

YARA SOUTH AFRICA (PTY) LTD 10 

OMNIA FERTILIZER LTD          Respondents 

 

J U D G M E N T  

 

 15 

DAVIS, JP :  

 

This court  del ivered a judgment in th is matter on 14 March 

2011 which prompted an appl icat ion for  leave to appeal by the 

appel lant,  which was set down for  hearing on 5 December 20 

2011.  On 27 September 2011 the Registrar of th is Court  was 

in formed by way of  a let ter  f rom appel lant ’s at torney that the 

appel lant  had lodged an appl icat ion for  leave to appeal  to  the 

Const i tut ional  Court .  The le tter  then cont inued: 
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“Our cl ient ’s appl icat ion to the Const i tut ional  Court  

is  premised on the basis that should the 

Const i tut ional Court d ismiss i ts  appl icat ion, i t  wi l l  

proceed to have i ts appl icat ion for  leave to appeal  

heard before the CAC.” 5 

 

As a resul t  thereof ,  appel lant ’s attorney wrote fur ther:  

 

“Our cl ient is  of  the view that i t  is unl ikely that  the 

Const i tut ional Court wi l l  hand down i ts  judgment 10 

before 5 December 2011, the date on which our 

appl icat ion for  leave to appeal  at  the CAC is set  

down…  Our c l ient  requests the CAC to postpone 

the Commission’s appl icat ion for  leave to appeal  to 

the SCA pending the f inal isat ion of  the 15 

Const i tut ional  Court ’s  appl icat ion.”  

 

Upon receipt ,   th is seemed to be a sensib le approach,  

part icular ly  in that the only informat ion avai lable to th is Court 

as to the pending proceedings before the Const i tut ional  Court  20 

were conta ined in the let ter to  which I  have made reference.  

On 28 October 2011, however,  the respondent ’s attorney also 

wrote to  the court.   In th is let ter  respondent ’s attorney said:  

 

“We wish to record that to record that  at no stage 25 
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pr ior  to the CAC issuing the direct ive, was any 

correspondence received by Norton Rose SA 

relat ing to the request for  postponement nor was 

any view on the possible consequence of  

postponement sol ic i ted f rom the other party to these 5 

matters by the CAC registry.”  

 

The let ter suggested that as respondent had br iefed both 

senior  and junior  counsel  in the matter,  that  they had 

commenced preparat ion for the 5 December hearing,  there was 10 

prejudice in the form of wasted costs i f  the appel lant ’s 

appl icat ion postponement was granted.   The let ter  then 

contains a ser ies of  submissions wi th regard to why the 

approach adopted by the appel lant is  legal ly unjust i f iab le and 

that i t  would, therefore, be premature to postpone the hearing 15 

of  5 December. 

 

Mr Far lam, who appeared on behal f  o f respondent in this 

morning’s inter locutory hear ing, which was cal led as a resul t  of  

these conf l ic t ing letters to which I  have made reference, 20 

contended, along the l ines of  the let ter of  respondent ’s 

at torney, that whatever the appel lant ’s r ights to appeal in  this 

matter ,  there was a procedure to be fo l lowed which,  in  terms of  

sect ion 63(2) of the Competi t ion Act 89 of  1998, required a 

party seeking leave from a judgment of  the CAC to approach 25 
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the court before seeking leave to appeal  to the Const i tut ional 

Court.    

 

In his view, the approach which the respondent had adopted to 

appeal  to the Const i tut ional  Court,  in ter  al ia ,  required 5 

appel lant  to fo l low the provis ions of  sect ion 63(2).   

Accordingly,  respondent wished to inform the Const i tut ional 

Court of the hearing on 5 December and request that  the 

Const i tut ional  Court refer  the matter  to the Competi t ion Appeal 

Court  for the hear ing which had been set down.  In other 10 

words, as I  understand the argument,  the Const i tut ional  Court  

would be requested to refer  the matter  back to th is court  for 

hear ing on 5 December. 

 

The problem in this case has been caused by the plethora of  15 

fora which now may hear these cases.  When the Compet i t ion 

Act  was drafted,  the c lear intent ion was that  there would be 

two special ist  bodies, the Tr ibunal and this court .   This court  

would be a court of f inal  jur isdict ion in matters deal ing wi th the 

Act ,  save in the case of  quest ions of jur isdict ion, where an 20 

appeal  lay to the Supreme Court  of Appeal  and in respect of  

any const i tut ional matter  ar is ing in  terms of  the Act,  in which 

case the Const i tut ional  Court was the court  of  f inal  

ad judicat ion. 

 25 
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Unfortunately the draf ters of the  Act d id not take account of  

sect ion 168(3) of  the Republ ic of South Afr ica Const i tut ion Act,  

108 of 1996,  which provided that  the Supreme Court of Appeal 

was in effect  the highest  court  of  appeal ,  save in const i tut ional 

matters.   Accord ingly,  in American Natura l  Soda Corporat ion v 5 

Compet i t ion Commission 2003 (5) SA 655 (SCA),  the Supreme 

Court  of  Appeal,  per a judgment of Farlam, JA, held that the 

provis ions which restr ic ted an appeal  to the Supreme Court  of  

Appeal  to quest ions of  jur isd ict ion was unconst i tut ional .  Hence  

the Supreme Court  of  Appeal could hear any appeal  in respect 10 

of  a d ispute which emerged f rom the Competi t ion Act .    

 

This correct determinat ion of the law notwithstanding 

resolut ions of  d isputes in terms of the Act are now in a more 

cumbersome posi t ion than otherwise would be the case.  15 

Compet i t ion disputes raises issues of acute special ist  

complexi ty.   They of ten represent the inter face between law 

and economics and accordingly the legis lature intended that 

special is t  courts would deal  wi th these technica l  quest ions.  

There is indeed before Par l iament an amendment to the 20 

Const i tut ion to al ter  the posi t ion so as to br ing i t  back in l ine 

wi th that which was in tended by the draf ter of  the Compet i t ion 

Act .   I f  th is is  approved, i t  would mean that the Act  would 

establ ish the Compet i t ion Appeal  Court  as the f inal  court ,  save 

for  questions of  jur isdict ion and const i tut ional d isputes or any 25 
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dispute i f  the Const i tut ional  Court  becomes the apex court .  

 

The fact that  this has not yet occurred has meant that,  

invar iably,  g iven the resources avai lable to part ies in these 

cases,  appeals are lodged from decisions of th is court to the 5 

Supreme Court  of Appeal .   Indeed in the present case a 

decis ion of  the Supreme Court  of  Appeal in Woodlands Dairy 

(Pty)  Ltd & Another v Competi t ion Commission loomed large.  

Whatever the meri ts of the present posi t ion, the fact  is that 

both the ro le of  specia l is t  bodies and the expedi t ion of 10 

resolut ion of d isputes have been s igni f icant ly d iminished. 

 

That having been said, the Supreme Court of Appeal  was 

careful  to note that i t  was the in tent ion of Par l iament that  

leave to appeal  should be a requisi te to an appeal f rom the 15 

Compet i t ion Appeal Court to the Const i tut ional  Court  (at para 

17 of Ansac, supra ) .   That has been the pract ice since that  

decis ion governed quest ions of  appeals to the SCA.  I t  is for 

th is reason that the appel lant lodged an appl icat ion for  leave 

to appeal  before th is court  which was to be heard on 5 20 

December 2011. 

 

However,  presumably as a resul t  of  advice which was taken, 

the appel lant has chosen to proceed direct ly to the 

Const i tut ional  Court.   I t  may be that th is procedure fa l ls fou l  of 25 
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sect ion 63(2) of  the Competi t ion Act .    I  of fer no view thereon.     

What is  certain is  that i t  creates the di f f icul ty that matters f rom 

this court may now wel l  be appealed to ei ther of  two courts,  

depending on the part icular advice given to l i t igants.   Forum 

shopping is not the best solut ion for a coherent jur isprudence, 5 

a l though I  emphasise that th is point is made in  general  and not 

about the present d ispute.    

 

Be that as i t  may, an appl icat ion for  leave to appeal is now 

before the Const i tut ional  Court .   I t  is  for  the Const i tut ional 10 

Court  to pronounce as to whether leave to appeal wi l l  be 

granted and as to whether there is meri t  in  the appeal .   This 

court  is now faced wi th a s igni f icant di f f icul ty.   Without the 

benef i t  of  a decis ion f rom the Const i tut ional  Court ,  for  example 

that  the matter must be heard by th is court (presumably wi th 15 

reasons having been given which would guide this court) ,  th is 

court  cannot hear an appl icat ion for leave to appeal .   I t  short,  

i t  cannot hear an appl icat ion for  leave to appeal  in 

c i rcumstances where the highest court  in the land may wel l  

decide that  there is mer i t  in the appeal  and then determine the 20 

outcome.   

 

This Court  cannot be in the posi t ion where i t  may accept that  

there are reasonably prospects of  success, or  a l ternat ively 

that  there is no prospect of  success, on the standard of  special  25 
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leave,  and then be confronted wi th a judgment from the 

Const i tut ional  Court  which goes the other way.     At the very 

least,  i t  would render th is Court ’s decision nugatory.  That,  in 

i tsel f ,  i l lustrates the problems to which I  have made reference 

ear l ier .  5 

 

However,  Mr Far lam correct ly  indicated that the matter  is  of 

concern to the respondents.   They had br iefed counsel  on the 

expectat ion that  there would be a hear ing on 5 December.  I  

am not able,  of  course, to  comment on what submissions would 10 

be made or how the dispute would al ter  between that which 

may be a const i tut ional  matter ,  and that  which may be ‘a 

stra ight compet i t ion matter ’ ,  which may resul t  in d i f ferent  

arguments put to th is court  as opposed to that which might be 

raised before the Const i tut ional  Court .   Mr Far lam indicated 15 

that he wished to argue before the Const i tut ional  Court  that  

the dispute should be referred to th is court  for  a hearing on 

appl icat ion for  leave to appeal  and that  the procedures which 

had been adopted fo l lowing the ANSAC decision, should be 

fo l lowed. 20 

 

Accordingly,  whi le the log ist ical  d i f f icul t ies of  convening a 

court  o f judges who reside in di f ferent  h igh courts and in so 

uncertain a posi t ion as might confront th is Court on 5 

December 2011, seem to me to pose a ser ious problem, th is 25 
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court  p laces on record that i t  is  not going to postpone the 

appl icat ion for  leave to appeal  which was to be heard on 5 

December 2011 sine die .   I t  wi l l  postpone the matter to a date 

convenient to the part ies, such that i f  the Const i tu t ional  Court 

decides that  the appl icat ion for  leave to appeal  to the Supreme 5 

Court of Appeal  should be heard by th is court ,  that hearing wi l l  

take place expedit iously.    

 

For avoidance of doubt,  that wi l l  mean that a hear ing wi l l  be 

convened before the end of 2011 so as to provide the part ies 10 

wi th a judgment,  af ter  a hearing, as to whether leave wi l l  or  

wi l l  not be granted.  There is no order as to costs in respect of  

th is morning’s hear ing. 

 

 15 

 

_________________ 

DAVIS, JP 


