
    

IN THE COMPETITION APPEAL COURT OF SOUTH AFRICA

CASE NO  :                    CAC64/8/2006

DATE  :    11 JUNE 2007

In  the matter between:

AMERICAN NATURAL SODA ASH        Fi rst  Appl icant

CORPORATION

CHC GLOBAL (PTY) LTD      Second Appl icant

And

BOTSWANA ASH (PTY) LTD      Fi rst  Respondent

CHEMSERVE TECHNICAL PRODUCTS 

(PTY) LTD               Second Respondent

WEBBER WENTZEL BOWENS                    Third Respondent

THE COMPETITION COMMISSION                

OF SOUTH AFRICA                Fourth  Respondent

                                                                                                                                               

J U D G M E N T

(Appl icat ion  for  Leave to  Appeal)

                                                                                                                                               

DAVIS,  JP  :    

[1] This   is   an   appl icat ion   for   leave   to   appeal   against 

the  judgment  of   th is  Court  of  5  January 2007  in  which  the 

Court   d ismissed   an   appeal   against   the   decis ion   of   the 

Competi t ion   Tr ibunal   ( ‘Tr ibunal ’ ) .       The   Tr ibunal   had 

refused   an   appl icat ion   for   the   disqual i f icat ion   of   f i rst 
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respondent   f rom   cont inuing   to   part ic ipate   as   an 

intervenor   in   complaint   proceedings   which   had   been 

brought   by   fourth   respondent   before   the   Tr ibunal , 

together   wi th   i ts   legal   team,   being   the   thi rd   respondent, 

f rom   cont inuing   to   represent   f i rst   respondent   in   those 

proceedings.

[2] Before deal ing  wi th   the  meri ts  of   the appl icat ion   for   leave 

to   appeal ,   i t   is   necessary   to   set   out   the   test   which   must 

be   appl ied   by   th is   Court   before   i t   grants   leave   to   appeal 

to  the Supreme Court  of  Appeal .

[3] In  American   Natural   Soda   Ash   Corporat ion   &   Another   v 

The  Competi t ion  Commissioner  &  Others    2005(6)  SA  158 

(SCA)  at   21­22,   the  Supreme Court   of  Appeal   set  out   the 

test   thus:

“As   we   observed   in   Numsa.. . ,   the   procedures   for 

apply ing   for   leave   to   appeal   and   the   factors 

re levant   to   obtain ing   special   leave   are   wel l 

establ ished.     The   cr i ter ion   for   the   grant   of   special 

leave   to   appeal   is   not   merely   that   there   is   a 

reasonable   prospect   that   the   decis ion   of   the   CAC 

wi l l   be   reversed,   but   that   the   appl icants   can 

establ ish   some   ‘addi t ional   factor   or   cr i ter ion’ .     One 
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is   whether   the   matter,   though   depending   mainly   on 

factual   issues,   is   a lso   of   very   great   importance   to 

the part ies or of  great publ ic  importance.

In   apply ing   th is   cr i ter ion,   th is   Court   must   be 

sat isf ied,   notwi thstanding   that   there   has   al ready 

been  an  appeal   to   a   special ist   t r ibunal   and   that   the 

publ ic   interest   demands   that   disputes   about 

competi t ion   issues   be   resolved   speedi ly,   that   the 

matter   is   object ively   of   such   importance   to   the 

part ies   or   the   publ ic,   that   special   leave   should   be 

granted.

We   emphasise   once   more   that   the   fact   that 

appl icants  have al ready had a  fu l l  appeal  before  the 

CAC wi l l  normal ly weigh heavi ly  against   the grant  of 

leave.     And   the   demands   for   expedi t ion   add   further 

weight  to  that.”

In   th is   connect ion   see   also   the   test   for   special   leave   as 

set   out   by  Corbett ,   JA    (as  he   then  was)   in  West inghouse 

Brake  &  Equipment   v  Bulger  Engineer ing    1986(2)  SA 555 

(A) at  564­565.

[4] In  summary,   i t   is  c lear   that   leave  from this  Court  can only 

be   granted   in   special   c i rcumstances   in   terms   of   the   test 

as  has  been   set  out.     This   str ingent   approach   to   leave   is 
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c lear ly   congruent   wi th   the   objects   of   the  Competi t ion  Act 

84   of   1998   ( ‘ the   Act ’ ) .   One   of   the   purposes   of   the   Act   is 

to   ensure   that,   save   for   const i tut ional  matters,   th is  Court 

should   be   the   f inal   forum   for   a l l   l i t igants.     That   the 

drafters   appeared   to   over look   a   provision   in   the 

Const i tut ion   has   produced   a   s i tuat ion   where   there   is   a 

fur ther   possible   hear ing   to   the   Supreme   Court   of   Appeal 

( “ the   SCA”).     The   SCA   has   recognised   that   the 

const i tut ional   demand   that   i t   is   the   f inal   court   for   appeal 

in   relat ion   to  non­const i tut ional  matters  must  be  weighed 

wi th   the   purposes   of   this   Act   so   that   special   leave 

becomes   the   appropriate   test.     See  American   Natural 

Soda Ash Corporat ion  ,  supra.

[5] I  make  one   further   comment  about   special   leave.    Almost 

any  case   that  comes  before  a  Court  deal ing  wi th   leave   to 

appeal   is   of   importance   to   the   part ies   concerned. 

L i t igat ion,   by   i ts   very   nature,   is   a   process   about   which 

the   warr ing   part ies   feel   strongly.     That   is   why   they   have 

been   unable   to   resolve   their   d isputes   and   come   before   a 

court .     I f   the   test   for   special   leave   is   to   be   appl ied,   i t 

cannot   s imply   be   that   leave   is   granted   because   the 

matter   is   of   importance   to   the  part ies.     The   dispute   must 

be   of   such   importance   to   make   i t   d ist inct   f rom 
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considerat ions   which   would   normal ly   apply   in   matters   of 

leave  to appeal .

[6] Mr  Brassey  ,   who   appeared   together   wi th   Mr  McNal ly    for 

the   appel lants   (appl icants   in   th is   appl icat ion),   sought   to 

persuade   this   Court   that   leave   should   be   granted 

essent ia l ly   on   two   bases   namely,   that   this   Court   had 

erred   in   i ts   re ject ion   of   the   so­cal led   “side­swi tching 

argument”  and secondly,   that   there was clear  evidence of 

a   breach   of   conf idence   suff ic ient   to   just i fy   the   re l ief 

which   appl icants   sought   ini t ia l ly   f rom   the   Tr ibunal   and 

then from this Court .

[7] Mr   Brassey   now   ref ined   his   argument   about   side­

swi tching.     He   contended   that   in   the   present   case   there 

had   clear ly   been   a   swi tch   by   Mr   Dingley   from   the   fourth 

respondent   to   thi rd   respondent.     On   the   basis   of   that 

swi tch,   fourth   respondent   had   a   just i f iable   cause   for 

complaint .       Even   i f   fourth   respondent   refused   to   so 

proceed,   the   appl icants   would   have   locus   standi   to 

‘s l ipstream’   fourth   respondent   and   br ing   a   case   on   the 

basis   of   s ide­swi tching.     In   other   words,   once   a   s ide­

swi tch  had  been  establ ished,   a   th i rd   party   in   the  posi t ion 
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of   appl icant   could   also   br ing   such   an   appl icat ion.     Mr 

Brassey    conceded,   as   he   had   to,   that   none   of   the 

authori t ies  presented   to   th is  Court ,   fe l l  wi th in   th is   factual 

matr ix.     In   al l   of   the   cases   that   had   been   presented   to 

th is   Court ,   the   s ide­swi tching   involved   a   movement   from 

one party   to an adversar ial  party.

[8] In   the   present   case,   Mr   Dingley   had   been   employed   by 

fourth   respondent   which,   as   Mr  Gotz  ,   who   appeared   on 

behal f   of   the   f i rst   respondent   noted   correct ly,   had  a   duty 

to  prosecute  a   complaint  which  had  been  brought   by   f i rst 

respondent,   both   in   the   interests   of   the  publ ic   and   in   the 

interests   of   f i rst   respondent   ( ‘ the   complainant ’ ) .     The 

side­swi tching     jur isprudence  did   not   extend   to   the   case 

of   a   person   moving   from   one   party   to   another   who   was 

also  in an adversar ial  posi t ion  to  the appl icant.

[9] Viewed   accordingly,   i t   is   d i f f icul t   to   see   what   possible 

meri t   there could be  in  this  nuanced approach adopted by 

Mr  Brassey    to   the   issue of  s ide­swi tching.      Mr  Trengove  , 

who   appeared   on   behal f   of   th i rd   respondent   classi f ied   i t 

as  a  new argument.       I t   is  not  necessary   for   th is  Court   to 

determine   whether   i t   was   a   new   approach   or   merely   a 
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subt le   shi f t   of   an   argument   which   had   previously   been 

presented to   th is Court .

[10] That   leads   to   the   issue   of   the   breach   of   conf idence. 

Mr  Brassey’s    central   point ,   which   he   made   most   forcib ly 

in   h is   reply,   can   be   summarised   thus:     Appl icants   had 

entered   into   conf ident ia l   discussions   to   sett le   a   dispute 

wi th   fourth   respondent.     Pursuant   to   that   in i t iat ive,   they 

sought   an   undertaking   of   conf ident ia l i ty .     Accordingly,   i t 

could   not   be   contended   that   the   test   in   a   matter   such   as 

the   present   d ispute   should   resul t   in   the   posi t ion   that, 

once   the   discussions   had   been   sought   to   be   undertaken 

in   a   conf ident ial   manner,   appl icant   would   have   to   show 

precisely what  was conf ident ia l   in order  to obtain re l ief .

[11] Expressed  di f ferent ly,   the  discussion   took  place  pursuant 

to  a  conf ident ia l   undertaking.    A  person  who  was  present 

at   those   conf ident ia l   d iscussions   owed   a   duty   to   the 

part ies   to   those  discussions   to   uphold   the  undertaking  of 

conf ident ial i ty .     Once   Mr   Dingley   had   moved   from   fourth 

respondent   to   the   th i rd   respondent,   he   had   no   r ight   to 

breach   that   undertaking,   nor   did   the   appl icants   have   to 

do   more   than   show   that   a   person   present   at   these 

conf ident ial   discussions   had   moved   to   an   adversar ia l 
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party  in order  to obtain  the rel ief  sought   in  this case.

[12] In   ampl i f icat ion   of   this   argument,   Mr  Brassey    submit ted 

that   the   proper   test   to   be   appl ied   was   the   fol lowing: 

could   there  be  an  exploi tat ion  of   the   information  given   to 

Dingley   which   could   lead   to   a   posi t ion   which   could   be 

detr imental  or  d isadvantageous to appl icants?  

[13] Mr  Trengove    correct ly   pointed   out   that   the   potent ia l 

exploi tat ion   of   information   given   to   Dingley   could   only 

just i fy   the   re l ief   sought   by   appl icants   i f   that   information 

had been conf ident ial ,  was st i l l   conf ident ia l  and  remained 

relevant   to   the   dispute   in   point.     On   the   facts,   as   th is 

Court   has   al ready   found,   Dingley   denied   the   set   of 

a l legat ions   raised   by   appl icants.     I f   the   two   aff idavi ts   to 

which   Mr   Dingley   deposed   in   th is   case,   are   examined, 

these   documents   reveal   that   he   was   at   great   pains   to 

deny that any  information of which he was possessed was 

of a conf ident ia l  nature.

[14] Mr  Brassey    made   much   of   the   fact   that   there   was   a   shi f t 

in   the  approach   given  by  Mr   Dingley   in   the   two  aff idavi ts 

to  which  he  deposed,  namely,   that   in   the   f i rst  af f idavi t  he 

had   no   recol lect ion   of   the   discussions,   whi le   in   the 
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second   aff idavi t   he   “suddenly”   began   to   recol lect   detai ls 

thereof.    

A  more  careful   reading  of   the  second  aff idavi t   supports  a 

di f ferent   set   of   conclusions.   In   the   second   aff idavi t   Mr 

Dingley   discusses   the   fact   that   in   October   2005   he 

entered   the   employ   of   thi rd   respondent   and   that   he   had 

no   involvement   in   the   present   saga   of   l i t igat ion   unt i l   la te 

Apr i l   2006,   approximately   four   years   after   h is   last 

involvement   wi th   the   case.     He   then   descr ibes   how   he 

spoke   wi th   members   of   thi rd   respondent   regarding   what 

had   occurred   whi le   he   was   in   the   employ   of   fourth 

respondent.     The   narrat ive   cont inues   at   paragraph   36   of 

th is af f idavi t :

” I t  was concluded  that   there was nothing  barr ing  me 

from   involvement   in   the   matter   and   i t   was 

understood   that   I   remained   subject   to   the 

conf ident ial i ty   provis ions   of   the   Act.     This 

conclusion   was   reached   after   taking   into   account 

the fo l lowing:

36.1. First ,   the   sett lement   agreement   had   been 

discovered   and   made   avai lable   to   thi rd 

respondent  ( i ts  contents were  thus known) and 

had   been   placed   before   th is   Tr ibunal   for 

formal isat ion as an order…
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36.2. Second,  having careful ly studied  the pleadings 

f i led   of   record,   I   determined   that   my 

recol lect ion   of   the   meet ings   and   the 

discussions   to   which   I   have   been   made   party, 

had   been   pleaded   and   were   contained   in   the 

wr i t ten arguments  before  the Appeal  Court .     In 

part icular,   the   record   ref lects   that   the   First 

Appl icant   had   pleaded   and   argued   that   i t 

should   be   proper ly   construed   as   a   pro 

competi t ive  legi t imate  jo int  venture.

36.3. Third,   I   bel ieved   (and   st i l l   do)   that   at   the 

re levant   t ime,   I   had   no   knowledge   of   any 

conf ident ial   information   of   the   appl icants   at 

a l l ,   let   a lone   any   such   information   which   is 

germane   to   the   f i rst   respondent ’s   interests   in 

the Ansac matter. . .

36.4. Fourth,   a   s igni f icant   per iod   of   almost   four 

years   has   elapsed   since   my   previous   l imi ted 

involvement   and   the   case   appeared   to   have 

developed   considerably   based   on   my   analysis 

of   the pleadings and recol lect ion of events”.

These   passages   clear ly   show   that,   i f   the   two   aff idavi ts 

d i f fered,   i t   was   due   to   addi t ional   information   to   which 

10



    

Dingley had had recourse, pr ior   to  the second aff idavi t .

[15] On   these   facts,  which  cal l   to  be  examined  in   terms  of   the 

approach   adopted   in  Plascon­Evans   Paints   Ltd   v   Van 

Riebeeck   Paints   (Pty)   Ltd    1984(3)   SA   623   (A),   the 

quest ion  ar ises  as   to  how  another  Court   could  come   to   a 

conclusion   di f ferent   to   th is   Court .     In   other   words,   is 

there   any   information   which   another   Court   could   glean 

from   the   aff idavi ts   presented   by   appl icants   and   the 

detai led   denial   by   respondents   which   would   just i fy   i t   to 

conclude  that   the  radical   re l ief  sought   in   th is  case can be 

granted   on   a   broad   and   relat ively   bald   assert ion   of 

conf ident ial i ty?    I   think not.

[16] There   is   no   argument   which   has   been   presented   to   th is 

Court  which  suggests   that   the  Plascon­Evans    ru le   should 

not   apply   in   th is   case.    Accordingly,   on   i ts   appl icat ion,   i t 

appears   that   there   can   be   no   reasonable   prospect   of 

success  to   the  extent   that   th is  considerat ion   remains part 

of   the   test   which   must   be   taken   into   account   in 

consider ing  special   leave.    As  Mr  Trengove    fur ther  asked 

rhetor ical ly,   i f   the   necessary   information   is   not   placed 

before   the   Court ,   where   l ies   the   cause   of   act ion   to 

sustain  the drast ic  form of  re l ief  sought  by appl icants?  
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[17] There   is   a   fur ther   considerat ion   which   just i f ies   the 

approach   of   this   Court .     In   determining   whether 

appl icants   meet   the   test   of   special   leave,   as   I   have 

al ready   noted   the   matter   must   be   of   very   great 

importance   to   the   part ies   or   of   great   publ ic   importance. 

What   that   means   is   that   th is   d ispute   must   c lear ly   be   of 

such   import   as   to   be   cr i t ical   to   the   ul t imate   case,   being 

the   complaint   brought   by   f i rst   respondent   to   fourth 

respondent.

[18] Mr  Gotz    referred us  to  a  decis ion of   the Second Circui t  of 

the   Uni ted   States   Court   of   Appeals   in  Armstrong   v 

McAlpin    625F.2d433,   a   case   which   has   been   conf i rmed 

by   the   US   Supreme   Court   in  Fi restone   Tyre   &   Another   v 

Risjord    449   US   368   (1981).     In  Armstrong,    the   issue 

before   the   Court ,   in ter   a l ia ,   was   that   of   a   so­cal led 

‘midstream’   appeal   simi lar   to   that   confront ing   th is   Court , 

namely   the   quest ion   of   a   d isqual i f icat ion   of   a   f i rm 

represent ing   a   party   in   a   dispute.     The   Second   Circui t 

said  the fo l lowing:

“ In   recent   opinions   many   members   of   th is   court 

have   noted   that   the   avai labi l i ty   of   an   immediate 

12



    

appeal   seemingly   contr ibuted   to   the   prol i ferat ion   of 

d isqual i f icat ion   motions   and   the   use   of   such 

motions   for   purely   tact ical   reasons,   such   as 

delaying a  tr ial ” .

The  judgment  then goes on:

“ [W]e   do   not   th ink   the   harm   caused   by   the 

erroneous denial  of  disqual i f icat ion motion di f fers   in 

any   signi f icant   way   from   the   harm   resul t ing   from 

other   inter locutory   orders   that   may   be   erroneous, 

such   as   orders   requir ing   discovery   over   a   work 

product   object ion   or   orders   denying   motions   for 

recusal  of   the tr ia l   judge. 

In   those   si tuat ions   we   have   held   that   no   immediate 

appeal   is   avai lable   as   a   matter   of   r ight. . .Moreover, 

the   harm   caused   by   an   erroneous   denial   of   a 

d isqual i f icat ion   motion   is   usual ly   not   i r reparable 

s ince   th is  court   reta ins  i ts   t radi t ional  power  to  grant 

a   new   tr ial   i f   the   distr ict   court ’s   rul ing   ul t imately 

turns out  to be  incorrect” .

[19] These  dicta   do   not   just i fy   a   denial   of   an   appeal  per   se , 

but   rather   support   the   conclusion   that   th is   part icular 

appeal   is   not   of   such   “very   great   importance   to   the 
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part ies”   to   just i fy   special   leave.     In   other   words,   in   th is 

matter,   appl icants   had   an   opportuni ty   to   put   their   case 

before   the   Tr ibunal   and,   fur thermore,   appealed   to   th is 

Court .     On   the   reasoning   adopted   in  McAlpin’s    case,   i t 

would   appear   that   i t   can   never   be   said   that   th is   d ispute, 

at   th is   stage   of   the   overal l   proceedings   is   of   such   great 

importance as to   just i fy  special   leave.

[20] In   my   view,   to   adopt   a   contrary   posi t ion,   would   be   to   so 

weaken   the   not ion   of   special   leave   as   to   hol low   i t   of 

content   so   that   almost   al l   cases   prosecuted   in   the 

Tr ibunal ,   appealed   to   th is   Court   wi l l   be   heard   in   the 

Supreme   Court   of   Appeal   and   possibly,   wi th   some 

imaginat ion   from   one   or   other   counsel ,   in   the 

Const i tut ional   Court .     That   can   never   be   in   the   interests 

of   competi t ion   jur isprudence   in   this   country   or   the 

economy   which   is   dependent   on   speedy   and   expedi t ious 

resolut ion.

[21] In  my  view,   th is   case   raises  no  profound  new  quest ion  of 

law   because   the   case   is   resolved   on   the   facts.     I t   is   not 

of   such   great   importance   to   the   part ies   for   the   reasons   I 

have   out l ined.     For   these   reasons   the   appl icat ion   for 
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leave   to   appeal   is   dismissed,   wi th   costs,   including   costs 

of   two counsel .

                                                                                                                                                                 

DAVIS,  JP

MAILULA, AJA and PATEL, AJA  :    Concurred.
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