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IN THE SUPREME COURT OF ZAMBIA APPEAL NO. 84/2004 
HOLDEN AT NDOLA 
(CIVIL JURISDICTION) 

B E T W E E N : 

INDENI PETROLEUM REFINERY COMPANY 

LIMITED APPELLANT 

AND 

V.G. LIMITED RESPONDENT 
CORAM: LEWANIKA,DCJ., MUMBA, MUSHABATI, JJS 

On 7th November, 2006 and 4th September, 2007. 

For the Appellant: J.L KABUKA of J.L. Kabuka & Co. 
For the Respondent: Mrs. A. PATEL of Abha Patel & Associates 

JUDGMENT 

LEWANIKA, DCJ delivered the judgment of the Court. 

LEGISLATION REFERRED TO: 

1. LAW REFORM (MISCELLANEOUS PROVISIONS) ACT, CAP. 74 
2. LAW REFORM (MISCELLANEOUS PROVISIONS) ACT, 1934 
3. SUPREME COURT ACT, 1981 

AUTHORITIES REFERRED TO: 

1. LONDON CHATHAM AND DOVER RAILWAY CO. VS SOUTH EASTERN RAILWAY 
C0.1893, A.C.429 

2. JEFFORD & ANOTHER VS GEE, 19770 1AER, 1202 
3. ADMINISTRATOR GENERAL VS LUCAS ALBASINI 1971, ZR 10 
4. UNITED BUS COMPANY OF ZAMBIA VS JABISA SHANZI 1977, ZR 397 
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5. EMMANUEL MUTALE VS ZCCM. 1994, SCZ 67 
6. MCGREGOR ON DAMAGES, 17™ EDITION 
7. CHITTY ON CONTRACTS -SPECIFIC CONTRACTS VOL. II 25T H EDITION 

This is an appeal from a decision of a Judge of the High Court on 

appeal from a Ruling of the Deputy Registrar awarding the Respondent 

interest on money owing to the Respondent by the Appellant. The short 

history of this matter is that the Respondent on 15th August, 2001 instituted 

proceedings against the Appellant by way of writ of summons claiming:-

1. The sum of K310,245,808.00 owing and outstanding as at 31st 

December, 2000 being in respect of maintenance work and 
other services rendered to the Defendant at its own request 
and instance which sum of money the Defendant has failed or 
neglected to repay; 

2. Interest at short term deposit rate from 31st December, 2000 
till judgment and thereafter at current bank lending rate till 
full payment 

It is common cause that after the issuance of the writ of summons 

herein, the parties entered into an ex curia agreement to discharge the 

principal amount owed in monthly installments of K30,000.000.00 each. 

The principal amount owing was cleared over a period of ten months, the 

final installment being made on 3rd September, 2002. The ex curia 

agreement entered into by the parties did not address the issue of interest. 
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After payment of the last instalment, the advocates for the parries 

entered into correspondence on the issue of payment of interest but could not 

reach agreement as a consequence of which on 12th June, 2003 the 

Respondent took out a summons for payment of interest pursuant to Order 6, 

Rule 2 and Order 18 of the Rules of the Supreme Court. The learned Judge 

in the court below found that the Respondent is entitled to interest payable 

on the principal sum of K310,245,808.00 at short term bank deposit rate 

from 15th August, 2001, being the date of issue of the writ, on the reducing 

balance during the period of negotiations and instalment payments up to 3 

September, 2002, being the date of payment of the last installment, hence the 

appeal now before us. 

Counsel for the Appellant has filed two grounds of appeal, namely:-

1. that the learned Judge in the court below misdirected 
himself by deciding that he had power to impose interest on 
a matter which is resolved by negotiated settlement in the 
absence of any agreement between the parties for payment 
of interest; 

2. that the Court below erred in fact and in law by holding 
that Section 4 of the Law Reform (Miscellaneous 
Provisions) Act, Cap 74 conferred on a court of record 
discretion to award interest on any matter including 
proceedings not tried by the court 
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At the hearing of the appeal, Counsel for the Appellant and for the 

Respondent relied on the heads of argument which they augmented with oral 

submissions. 

Arguing the first ground in his heads of argument, Counsel for the 

Appellant stated that the position on interest at common law was restated in 

the leading case of JEFFORD AND ANOTHER VS GEE (2) where Lord 

DENNING said that "the rule of the common law of England was that, in 

the absence of express agreement, interest could not be recovered on a 

debt or damages and equity in this respect followed the law." 

Counsel further referred us to paragraph 3171 of Chitty on contracts 

where the learned authors stated as follows:-

"At common law, the general rule is that interest is not payable on a 
debt or loan in the absence of express agreement or some course of 
dealing or custom to that effect Thus in the absence of express 
stipulation, it has been held that interest is not payable on the price 
of goods sold....nor on money due on a building contract for work 
done by the Contractor, payment of which is in arrear." 

Counsel further submitted that negotiated settlements are like 

payments into court and do not, as a rule attract interest. He referred us to a 

passage by Lord DENNING in the case of JEFFORD & ANOTHER VS 

GEE (2) where Lord DENNING stated that, "if a Plaintiff takes the money 

(paid by the Defendant into Court) out of court in satisfaction of the claim, 
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