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J U D G M E N T 

Sakala, CJ, delivered the Judgment of the Court 

In this judgment, the Appellant will be referred to as the Plaintiff; and 

the Respondent will be referred to as the Defendant; which designations they 

were in the court below. 

This is an appeal against the Ruling of the High Court dated 20th June 

2005, in which the High Court interpreted its judgment of 5th September 

2005, that for the avoidance of any doubt, its judgment meant that 

Appellant 

Respondent 



(a) there should be foreclosure of the mortgaged property followed 

by sell; and 

(b) an account of the proceeds of the sale be rendered to the 

Defendant 

The facts of the case leading to this appeal are that the Plaintiff, by an 

Originating Summons For Possession and Reconveyance, pursuant to Order 

88/1 of the Rules of the High Court, applied to the High Court claiming for 

the delivery by the Defendant to the Plaintiff of possession of the mortgaged 

property; an order that the said mortgage be enforced by registration of 

ownership of the said property to the Plaintiff; and recovery of the principal 

due on the sum of US$5,000.00, fixed interest of US$2,500.00 and further 

interest there on accruing. 

The Summons was supported by an affidavit There was also an 

affidavit in opposition to the Summons. The learned trial Judge considered 

the affidavit evidence and the arguments by the parties. 

The court found that it was common cause that in May, 2002, the 

Defendant entered into a mortgage arrangement with the Plaintiff to secure a 

loan of US$ 5,000.00 and fixed interest of US$2,500.00. The court found 

that in terms of the mortgage Deed, the Mortgagee's right to take possession 

and title to the mortgaged property was only to be exercised after payment of 

the secured sum had been demanded and the Mortgagor had defaulted for 

one month. The court was satisfied that the Plaintiff was within his rights 

and that he properly demanded the payment of the secured sum. The court 



was further satisfied that the right of possession was properly exercised upon 

the Defendant's failure to settle the loan. The court rejected the 

Defendant's contention that he had made an offer to the Plaintiff which offer 

was refused. 

Subsequent to the judgment of the Court; the Defendant applied, by 

way of a Summons to interpret that judgment pursuant to Order 30 Rule 

11(a) of the High Court Rules. In the Summons, the Defendant set out the 

questions to be determined by the court as follows: Whether by virtue of the 

judgment dated 5th September 2003 the Plaintiff was entitled to change the 

title of the mortgaged property into his name and create a subsequent 

mortgage; and whether in view of the court's order for the sale of the 

mortgaged property, the Defendant was not entitled to change of the 

proceeds upon sale of the property and deduction by the Plaintiff of the 

judgment sum and costs. 

The Summons to interpret the judgment was supported by an affidavit 

in which one, Patrick Steven Phiri, deposed that on the 5* September, 2003; 

the Court delivered a judgment that the Defendant pays the Plaintiff the 

judgment sum of US$5,000 together with fixed interest of US$2,500, and 

further interest within 60 days from the date, failure of which the mortgaged 

property was going to be foreclosed and sold without further notice. He 

further deposed that due to financial constraints, the Defendant failed to pay 

the judgment sum within the period directed; that upon searching the records 

at the Lands and Deeds Registry, he learnt that the Plaintiff had changed the 

title of the mortgaged property into his name and created a mortgage over 


