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IN THE SUPREME COURT OF ZAMBIA SCZ JUDGMENT NO. 20/2007

HOLDEN AT LUSAKA APPEAL NO. 134/2005
(Civil Jurisdiction) '
BETWEEN:

REEVES MALAMBO Appellant

AND

>

PATCO AGRO INDUSTRIES LIMITED Respondent

CORAM: SAKALA, CJ,MUMBA, JS, KABALATA, AJS

3™ May and 16" August, 2007
For the Appellant: Mr. G.S. Cornhill of Messrs Wilson and
| Cornhill -
For the Respondent: Mr. S. Mambwe of Mambwe Siwila and
Partners.
JUDGM E NT

Sakala, CJ, delivered the Judgment of the Court.

In this judgment, the Appellant will be referred to as the Plaintiff; and
the Respondent will be referred to as the Defendant; which desigifations they

were in the court below.

This is an appeal against the Ruling of the High Court dated 20™ June
2005, in which the High Court interpreted its judgment of 5" September
2005, that for the avoidance of any doubt, its judgment meant that:

~
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(a) there should be foreclosure of the mortgaged property followed

by sell; and ’

(b) an account of the proceeds of the sale be rendered to the

Defendant.

The facts of the case leading to this appeal are that the Plaintiff, by an
Originating Summons For Possession and Reconveyance, pursuant to Order
88/1 of the Rules of the High Court, applied to the High Court claiming for
the delivery by the Defendant to the Plaintiff of possession of the mortgaged
property; an order that the said mortgage be enforced by registration of
ownership of the said property to the Plaintiff; and recovery of the principal
due on the sum of US$5,000.00, fixed interest of US$2,500.00 and further

interest there on accruing,

The Summons was supported by an affidavit. There was also an
affidavit in opposition to the Summons. The learned trial Judge considered
the affidavit evidence and the arguments by the parties.

The court found that it was common cause that in May, 2002, the
Defendant entered into a mortgage arrangement with the Plaintiff to secure a
loan of US$ 5,000.00 and fixed interest of US$2,500.00. The court found
that in terms of the mortgage Deed, the Mortgagee’s right to take possession
and title to the mortgaged property was only to be exercised after payment of
the secured sum had been demanded and the Mortgagor had defaulted for
one month. The court was satisfied that the Plaintiff was within his rights
and that he properly demanded the payment of the secured sum. The court







