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Normal tax is levied in terms of s 5(1) of the Income Tax Act 58 of
1962, as amended, on income received by or accrued to a person during the
vear of assessment. “Gross income” is defined ins 1 as

“the total amount, in cash or otherwise, received by or accrued
to or in favour of such person during {any] year or period of
assessment . . . excluding receipts or accruals of a capital

nature.”

This includes, as explained in Commissioner for Infand Revenue v
People’s Stores (Walvis Bay) (Pty) Ltd 1990(2) SA 353 (A}, not only income
actually received, but also rights of a non-capital nature which accrued during
the relevant year and are capable of being valued in money.

When the events occurred to which the present appeal relates the
appellant (“Cactus”) was a subsidiary of Union Acceptances Limited (“UAL"}.
UAL traded as a merchant bank and Cactus’s main function was to hold and
manage its preference share book. Initially this involved no more than
purchasing preference shares in other companies and issuing simi.lar shares
of its own. But during 1987 a scheme was devised to enable Cactus to

make interest-bearing investments without attracting liability for income tax.
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It involved the exchange of taxable interest income for non-taxable dividend
Income by way of cession and counter cession. The scheme was put into
operation during 1988. During that year and 19889 Cactus made several
interest-bearing fixed deposits and loans, and executed a number of cessions
of its right to receive the interest. In retum it took cession of rights to receive
dividends.

The respondent assessed the interest as subject to normal tax during
the 1988 and 1989 tax years. After an objection to the assessments had
been disallowed, Cactus appealed in terms of s 83 of the Act. The special
court found that the interest had been ceded before its accrual and set aside
the assessments. However, in an appeal by the respondent under s 86A, the
Transvaal Provincial Division of the High Court reversed the special court’é
decision (Commissioner for infand Revenue v Cactus Investments (Pty) Ltd
(1997) 59 SATC 1). Thé majority of the court (Southwood J and
Ginsburg AJ) held that the right to claim interest accrued to Cactus on the
days on which the investments were made and was not affected by the
subsequent cessions. In a separate judgment Wunsh J came to the

conclusion that the interest vested only when the investments matured, but
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that it was deemed to have accrued to Cactus in terms of s 7(1) of the Act.
He agreed with the majority that the accrual occurred during 1988 and the
assessment for that year was accordingly confirmed.

Argument in this Court centred mainly on Cactus’s obligations under
the agreements in terms of which the loans and deposits were made. Mr
Solomon, who appeared for Cactus, supported the special court’s view that

“Ihjaving regard to the nature of a contract of loan, in the present
[case] where interest is payable only at the end of a fixed period,
the lender's entittement to interest is conditional upon his
willingness and ability to make the money available to the
borrower for the whole of the fixed period; and therefore the
right to the interest does not accrue to him until the end of the

fixed period, uniess the contract otherwise provides.”

Mr Derksen, who appeared for the Commissioner, supported the
judgment of the majority in the court a quo to the effect that

“[tihe respondent had only one obligation in terms of the
agreements and that was to pay over the agreed sum of money
to the borrower. There was no other continuing obligation to
make the money available to the borrower for the full period of
the agreement . . . Therefore when the respondent entered into
the agreements . . . it immediately acquired the right to claim
payment of the capital and the interest.”
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We must consider these conflicting views bearing in mind that we are
dealing with a statute which has left the concept of accrual undefined. The
judgment in the People’s Stores case tells us that no more is required for an
accrual than that the person concerned has become entitied to the right in
guestion. Accordingly, apart from cases falling under s 7, the entitlement
to any particular right is regulated by the common law. In the present case
we are dealing with loans for consumption and it is to the common law
principles relating to loans of this kind that we have to look in order to find an
answer to our problem.

| say this because Mr Solomon referred us to Watermeyer CJ’s
judgment in Commissioner for Inland Revenue v Lever Bros and Another
1946 AD 441. In that case the Chief Justice, in an entirely different context
and dealing with “loans” in the form of credit given to the “borrowers”, said
(at 451) that the “supply of credit is the service which the lender performs for
the borrower, in return for which the borrower pays him interest”. Ih the
present case Cactus did not give its customers credit; we are dealing with
ordinary loans for consumption and with money actually paid to borrowers.

The interest which they were obliged to pay was certainly not to compensate
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Cactus for any service rendered to them. In the Lever Bros case
Watermeyer CJ illustrated his remarks by referring by way of analogy to the
relationship between a lessor and a lessee. Mr Solomon sought to do
likewise. In the situation which the learned Chief Justice envisaged the
analogy of a lease may have been apt but in the present situation it is not a
true analogy at all. Rent can obviously be regarded as compensation to the
lessor for the use of his property and the lessor can (depending on the terms
of the agreement) rightly be said to have continuing obligations apart from
making the subject of the lease available to the lessee. But, bearing in mind
again that we are dealing with loans for consumption which brought about
that each borrower became the owner of the money received, the interest
cannot be compensation to Cactus for the use of Cactus's money.
Maoreover, Mr Solomon rightly conceded that no physical performance was
required of Cactus apart from paying the amount of each locan to the
borrower. He was unable to explain the content of the continuing obligation
for which he contended.

My view of the matter, like that of the majority in the court a quo, is a

simple one, provided we do not lose sight of the reason for the quest for a






