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This appeal is against the judgment in Bogoshi v National Media Ltd
and Others 1996 (3) SA 78 (W) in which Eloff JP refused an application to
amend the plea in an action for damages arising from the publication of a
series of allegedly defamatory articles published in a newspaper, the City
Press, during the period 17 November 1891 to 29 May 1924. The parties
will be designated as in the Court a quo.

The first defendant is the owner and publisher, second defendant the
editor, third defendant the di‘stributor and fourth defendant the printer of the
City Press. Their original plea was that the articles were substantially true
and had been published for the public benefit. In the application for
amendment they sought to introduce three additional defences to cater for
their apprehension that they might not be able to establish the truth of the
statements contained in the articles. The first proposed defence was that
third defendant did notintend to defame the plaintiff; that it was unaware of
the allegedly defamatory articles in the relevant issues of the City Press and
did not know that articles of that kind were likely to appear therein; and that
it was not negligent. The second proposed defence was to the same effect

but related only to fourth defendant. The essence of the third proposed
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defence (quoted in full at 81D-82B of the Court a quo’s judgment and
hereinafter referred to as the “third defence”) was that the publication of the -
articles was lawful and protected under the freedom of speech and
expression clause in the Constitution of the Republic of South Africa, Act 200
of 1993 (the “Interim Constitution”).

Eloff JP considered the third defence to be bad in law and dismissed
the application for amendment without considering the other two. At 84G-H
the leamed judge explained :

“There may be other parts of the proposed new plea which can
be sustained. However, since a vital part of the proposed plea
is assailable, | do not feel called upon to consider whether part
of the plea can be supported.”

The guestion for decision is whether the plea in its amended form
would be excipiable. The defences which third and fourth defendants sought
1o raise were argued separately and may be disposed of briefly.

The principle of English law that distributors may escape liability on the
ground of absence of negligence was recognised in Willoughby v McWade
and Others 1931 CPD 536, Trimble v Central News Agency Ltd 1934 AD 43,

Masters v Central News Agency 1936 CPD 388 and the obiter dictum in Suid-
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Afrikaanse Uitsaaikorporasie v O’'Malley 1977 (3) SA 394 (A) at 407D-G.

(See also Burchell The Law of Defamation in South Africa at 175-176.)

- Printers, however, are listed in Pakendorf en Andere v De Flamingh 1982 (3)

SA 146 (A) with hewspaper owners, publishers and editors as persons who
are strictly liable for defamation. Defendants’ counsel submitted that it is
highly unlikely that a printer (such as fourth defendant) using modemn
technology would know about defamatory material in what he prints; and for
this reason his position should be brought in line with that of a distributor.
There is much to be said for the submission but, in order to decide the validity
of the third defence, the whole question of strict liability will have to be
considered. Depending on the way in which our decision goes, there may be
no need to deal with fourth defendant separately.

In considering the validity of the third defence it is useful to bear in
mind that liability for defamation postulates an objective element of
unlawfuiness and a subjective element of fault (animus injuriandi - the
deliberate intention to injure). Although the presence of both elements is
presumed once the publication of defamatory material is admitted or proved,

the plaintiff is required to allege that the defendant acted unlawfully and
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animo injuriandi, and it is for the defendant either to admit or deny these

- allegations. A bare denial however is not enough: the defendant is required

to plead facts which legally justify his denial of unlawfulness or animus
injuriandi as the case may be.

When the application came before the Court a quo the piea already
contained a denial of unlawfulness and an allegation of truth and public
benefit in support thereof. The third defence contained a positive allegation
in par 7.2 that the articles had not been published unlawfully. “More
particularly and in elaboration of subpara 7.2" it was alleged (in conjunction
with various altematives) that the articles had been published “in good faith”
and without any intention to defame the plaintiff. There was no indication of
the purport of the expression “in good faith”; but in their written heads of
argument in this Court defendants’ counsel submitted that it embraced
allegations to the effect that the defendants were unaware of the falsity of the
material, that they did not publish it recklessly, that the publication was
reasonable in the circumstances and that the defendants were not negligent.
Eloff JP apparently accepted this interpretation of the amendment as correct,

but was under the impression that it was concerned with the question of fault
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instead of wrongfulness (at 83 A-B). This impression was probably caused
by the terms of the notice of objection to the amendment and the manner in
which the case was argued. Atthe hearing of the appeal defendamnts’ senior
counsel rightly conceded that all these allegations could not be implied. He
then moved for an amendment of which this Court, and presumably the
plaintiff, had received notice a day or two before and which appeared at first
glance to be much wider than the one before the Court a quo. For obvious
reasons we were reluctant to consider it. But it soon became clear that in
substance the new amendment did not differ from the one which had been
refused, and that the Court a guo’s judgment and the written heads of
argument submitted by both sides covered all the salient points. Plaintiff's
counsel conceded moreover that they would suffer no inconvenience, and
their client no prejudice, if we were to consider the amendment in its new
form. In the exceptional circumstances of the case and in order to avoid
unnecessary expense, we decided to do so.

Stripped of presently irrelevant detail the third propesed defence now
reads as follows:

“7.2...the defendants plead that the publication of the articles






