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JUDGMENT




ZULMAN JA

The appellants were charged with two other accused in the Cape of Good Hope
Provincial Division with the murder of one Harold Eksteen, the possession of
unlicensed firearms, and the possession of a.m‘munition vs_/ithout a licence. The
appellants were convicted on all of the charges. The other two accused were
acquitted. The appellants were sentenced to life imprisonment on the murder
count and to two years on each of the counts relating to the possession of firearms
and ammunition. The appellants appeal, with leave, to this Court, both against

their convictions and sentences.

The alleged murder took place on the morning of Sunday 15 November 1992 at a
garage forming part of a house in Mitchell’s Plain. The state case against the
appellants was based principally upon the evidence of one Lawenda Pipers, who
was living with the deceased as man and wife at the time, and one Peter William
Davids who was a neighbour of the deceased. Pipers and the deceased were

dealers in dagga and mandrax.

According to Pipers, shortly before nine o’clock on the moming in question the

two appellants, the two other accused and an unidentified man arrived at the
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kitchen door of her home. (For convenience, the other accused will be referred to
as accused number three and accused number four respectively.) Accused number
three asked where the deceased was. She advised him that he was in the garage to
which he replied that they “wou ‘n ding stink maak”. Pipers went to the garage
and informed the deceased of the arrivals at the house. The deceased indicated to
her that she should tell the persons to wait. The neighbour, Davids, who she had
previously called to come to the house, was then with the deceased in the garage.
The witness returned to the kitchen and informed the arrivals that the deceased had
indicated that they must wait. Accused number three said that she should tell the
deceased that “hy moet gou maak™. The witness returned to the garage. As she
was about to open the garage door she felt someone push her to one side from
beﬁind. This person was the first appellant. He then drew a firearm from the front
of his trousers. He went into the garage. She observed what was going on in the
garage from a window next to the garage. She shouted to the deceased, who was
known as Lampies, “Lampies hy gaan jou skiet”. According to Pipers the first
appellant stood some 2,5 to 3 metres from the deceased who was then seated,
aiming the firearm at the deceased’s head with his arms outstretched. He fired
three shots, one after the other, at the head of the deceased. She heard no
discussion between the deceased and the first appellant before the shots were fired.

The first appellant then came out of the garage and walked to the kitchen door.
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The three other accused and the unidentified man stood at the kitchen door. Pipers
described how she saw the second appellant and accused number three then go into
the garage and Davids come out. Davids wanted to run out of the house but was
prevented from doing so by accused number four and the unidentified man. They
chased Davids with pangas. Pipers intervened.- She asked the two persons to not
harm Davids, telling them that he was her neighbour. They desisted from
assaulting from Davids and returned to the kitchen door. She escorted Davids to
the “TV kamer” in the house. Pipers then returned to the kitchen. While she was
in the kitchen she heard two shots being fired. She went to the garage door which
was then open and stood there. She saw appellant number two in the garage sitting
“op sy hurke met ‘n swart vuaurwapen by Lampies se kop”. The deceased was lying
on the ground on his stomach with his head turned to one side. Appellant number
two then fired a shot at the deceased. Pipers variously described the shot as being
fired “teen aan sy kop” and “na sy kop”. The second appellant lifted the
deceased’s head. He then came out of the garage and shouted “o 1a eina-o la eina
hy’s wit bene”. He and his companions then left the house. They crossed the road
and passed through properties on the other side of the road.

Shortly thereafter the police and an ambulance arrived at the house. The deceased
was taken away. According to Pipers the main tip-up door of the garage, which is

visible on a photograph which was handed up as an exhibit, was locked at all



relevant times and she had the keys.

Davids gave evidence to the effect that he went to the house of the deceased at
about nine o’clock on the moming of the murder after he had heard Pipers call for
him. He met Pipers at the kitchen door. She took him through to the garage. The
deceased was sitting on a chair in the garage. He was busy lighting up what is
known as a “green pipe” in which Mandrax is placed. Davids sat down on a plastic
crate at the side of a motorcar. The deceased made a “wit pyp” for Davids which
Davids lit. Pipers came to the garage with a message that the first gppellant wanted
to see the deceased. The deceased gestured to her that they should wait. Pipers
went away. Not long thereafter she returned to the garage. Suddenly, according
to Davids, the door opened partially. The first appellant entered and said “jy
Lampies”. He had a firearm in his hand. He heard first appellant fire three shots.
There was then a click sound. (This is according to the summary of evidence given
by the trial Court in its judgment. The inference would appear to be that the gun
jammed or contained no more ammunition.) The manner in which the firearm was
held coincided with the two handed description given by Pipers. Apart from the
deceased, the first appellant, and himself there was nobody else ir; the garage at the
time. Davids jumped up and ran out of the garage door passing through the

passage door in the direction of the kitchen. En route he passed the second
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appellant and accused number three. He also came across two unidentified men,
one of whom drew a knife. Pipers intervened saying that he was her neighbour
and that they should not harm him. Thereupon Pipers took him into the sitting
room of the house and closed the door. When quietness returned Davids came out
of the room. Everyone had gone. He went to the garage where he found the
deceased lying on the floor. Pipers was with him. He did not hear a second round

of shots.

Both the appellants gave evidence in their defence. In essence the defence of the
first appellant was that although he was at the house of the deceased on the day
in question and in the garage he did not fire any shots at the deceased or anyone
else and had no firearm with him. According to him he had gone there to discuss
with the deceased the question of certain Mandrax tablets for which he had paid
the deceased R1 500,00 in advance and which he had not received from the
deceased. While he was in the garage with the deceased three unknown masked
intruders entered the garage through the tip-up door with firearms. They fired at
the deceased. He then left the garage in fright. He heard the sound of three shots
and ran out of the house into the yard of the house of a Mr Johnson. From there
he went to the second appellant’s car which was parked one street away. The

second appellant and the other two accused were also in the car. The second







