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HOEXTER,JA: 

In the Transvaal Provincial Division Afrifurn Industries C C ("the buyer"), as plaintiff 

obtained judgment against Afcol Manufacturing Limited ("the seller"), as defendant, for 

the sum of R620 000-00, interest thereon, and costs. With leave of the Court a quo the 

seller appeals to this Court. 

The facts of the matter fall within a narrow compass. The sole member of the buyer is 

M r Gerhard Vosloo ("Vosloo"). In a tripartite written agreement ("the contract") 

signed on 22 September 1994 by Vosloo on behalf of the buyer, and also in his personal 

capacity as surety, and signed on behalf of the seller four days later, the seller sold to the 

buyer certain plant and equipment ("the plant") detailed in Appendix I to the contract, 

at a price of R72 000-00, together with V A T thereon in the sum of R10 080-00. The 

V A T was payable by the buyer to the seller on the "effective date", which was defined 

as the date of signature of the contract. 

The particular terms of the contract which are relevant to the appeal will be considered 

more fully later in this judgment. At this stage it suffices to say that in terms of clause 

3 the purchase price of R72 000-00 was payable in eight quarterly instalments, beginning 

on 31 January 1995, of R 9 000-00 each, and that on the balance of the purchase price 

outstanding from time to time the buyer was to pay interest at the rate of 14,25% per 

annum calculated quarterly in arrear on a simple interest basis ; that in terms of clause 4 

the plant was to be delivered to the buyer on the effective date ; that in terms of clause 

6 the risk attaching to the plant would pass to the buyer on the effective date, but that 
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ownership of the plant would pass to the buyer only against payment in full of the 

purchase price ; and that clause 9 provided that until payment in full of all amounts to the 

seller, it would insure the plant against loss through theft, fire and similar hazards. In 

terms of clause 9, furthermore, although the premiums for such insurance would be paid 

by the buyer, the insured amount would be determined by the seller. 

The buyer duly paid the amount of V A T to the seller and the latter gave delivery of the 

plant to the buyer. The seller insured the plant against destruction, inter alia, by fire, 

in the amount of the unpaid purchase price, i e R72 000-00. 

O n 5 August 1995, and while it was in the possession of the buyer, the plant was totally 

destroyed by fire. In November 1995 the seller received from the insurer of the plant 

a cheque for R67 260-00. This sum represented the insured sum of R72 000-00 less 

salvage value (R10 000-00) with the addition of V A T (R8 680-00) less excess 

(R3 420-00). O n 17 M a y 1996 the seller's attorneys wrote to the buyer's attorneys 

enclosing a cheque for R51 597-00. The amount of this cheque was derived by 

deducting from the amount which the seller should have received in terms of the contract 

the amount in fact paid by the buyer to date of the letter. This subtraction produced a 

shortfall of R15 663-00 which was deducted from the amount (R67 260-00) received by 

the seller from the insurer (= R51 597-00). 

Meanwhile in November 1995 the buyer had instituted its action against the seller for 

damages for breach of contract. In its particulars of claim the buyer pleaded that upon 

a proper construction of the contract the seller had been legally obliged to insure the 



4 

plant for the replacement value, or alternatively, the market value thereof. The seller 

resisted the buyer's action. The relevant portion of the seller's plea reads as follows:-

"6.1 In compliance with its obligations in terms of clause 9.1 
of the agreement the defendant [the seller] insured the 
plant against, inter alia, destruction through fire, for a 
sum of R 7 2 000-00. 

6.2 The defendant's [seller's] insurable interest in respect of 
the plant at the time when the insurance was effected, was 
a maximum amount of R 7 2 000-00." 

O n 29 August 1996 counsel for both parties held a pre-trial conference. Paragraph 1 of 

the pre-trial Minutes reads thus:-

"Die eiser [the buyer] se kwantum word geskik op 'n bedrag van 
R620 000-00." 

In due course the action was heard by M c C R E A T H J. Before considering the 

arguments advanced before him the learned Judge in his judgment made the following 

observations: -

"At the commencement of the trial counsel for both parties 
indicated that the agreement was capable of interpretation in 
regard to the defendant's [the seller's] obligations relating to 
insurance without recourse to evidence aliunde. However, both 
parties were in a position to lead evidence in the event that the 
court should come to the conclusion that there was an ambiguity 
in terms of the agreement warranting evidence to resolve the 
matter, or if recourse to evidence of surrounding circumstances 
was necessary. O n this basis it had been agreed that the evidence 
would be placed before the court but without prejudice to the 
rights of both parties to argue that such evidence was neither 
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necessary nor admissible." 

In the event both sides led evidence at the trial. For the buyer the only witness was 

Vosloo. O n behalf of the seller the following two witnesses were called: M r M S 

Bloom, the attorney who, at the instructions of the seller, drew up the contract; and M r 

P R Barrable, the company secretary of the seller. Later in this judgment portions of the 

testimony of each of these three witnesses will require brief examination. 

O f the evidence thus led at the trial the learned Judge remarked in his judgment:-

"I have come to the conclusion that it is not necessary to resort 
to any extrinsic evidence in the interpretation of the agreement 
save for that of surrounding circumstances and then only in one 
respect, namely that the plant was sold at the defendant's [the 
seller's] book value thereof which is c o m m o n cause. It is also 
not in dispute that this was a price far below the market value as 
well as the replacement value of the plant. The agreed quantum 
of the plaintiffs [the buyer's] claim in the sum of R620 000 is in 
itself indicative thereof." 

The conclusion at which the trial Court arrived is stated in the judgment as follows:-

"The parties have expressly agreed that the defendant [the seller] 
has a discretion in determining the amount of the insurance. 
What have not been expressed are the limits of that discretion. 
Tacitly the parties have agreed on the officious bystander test that 
the amount shall, in the interest of the plaintiff [the buyer], be not 
less than the market or replacement value thereof and, in the 
interest of the defendant [the seller], not less than the balance of 
the purchase price should the market or replacement value be less 
than such balance. 

The discretion afforded the defendant must be exercised 
arbitrio boni viri. See in this respect the remarks of Hoexter JA 
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in Dharumpal Transport (Pty)Limited v Dharumpal 1956(1) S A 
700 (A) at 702 in fine to 707D." 

Against the background sketched above there must n o w be mentioned a number of 

provisions in the contract, all of which are designed to preserve and protect the rights of 

the seller against the buyer. Clause 3 provides that on the effective date the buyer is to 

give the seller eight post-dated cheques drawn by the buyer in favour of the seller in 

respect of the abovementioned instalments of R 9 000-00 each. Each such cheque is to 

be endorsed by Vosloo as surety and co-principal in solidum. Each cheque is to bear 

an indorsement recording that, if any one of the eight remains unpaid for 14 days after 

notice to the buyer by prepaid registered post, the remaining cheques in the series will 

forthwith be due and payable despite the fact that their due dates for payment will not 

have arrived. 

Clause 4 provides that simultaneously with signature of the contract Vosloo shall sign 

the deed of suretyship contained in Appendix HI to the contract; and that the buyer shall 

sign the deed of cession contained in Appendix IV. 

In terms of clause 8 the buyer and Vosloo jointly and severally warrant that until payment 

in full of all amounts due to the seller, and without the latter's written consent, the buyer 

will not, inter alia, sell or move the plant from its location in Pretoria. The buyer further 

undertakes to give written notice to the landlord on the premises in which the plant is 

housed of the fact that ownership of the plant vests in the seller. 
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Clause 10 provides that should the buyer breach any of its obligations and persist therein 

for 14 days after written notice requiring remedy of breach, the seller will be entitled to 

(1) cancel the contract and retake possession of the plant and (2) claim payment of the 

full purchase price together with interest thereon. 

O f critical importance are the full terms of clause 9 of the contract which read as 

follows: -

9 INSURANCE OF THE PLANT 

9.1 Until such time as all amounts in terms hereof will have 
been paid in full to the Seller, the Seller shall insure the 
plant against loss through theft, riot (not including 
political riot) fire and similar hazards, public liability and 
any other foreseeable risks for such sum and through such 
insurance brokers or insurance companies as may be 
determined by the Seller. 

9.2 The Purchaser shall pay to the Seller on demand all 
insurance premiums payable in connection with the 
insurance of the plant. 

9.3 Alternatively to the aforegoing, and at the instance of the 
Seller, the Purchaser shall insure the plant in respect of 
the risks referred to in 9.1 above for such sum and 
through such brokers or insurance companies as may be 
nominated or approved by the Seller on the basis that the 
Purchaser shall pay all premiums in respect thereof. The 
Seller will be entitled to pay any insurance premiums on 
behalf of the Purchaser and to recover same from the 
Purchaser on demand. The Purchaser shall procure that 
the interests of the Seller are noted on the policy or, at 
the election of the Seller, that the said insurance policy is 
ceded to the Seller by the insurance company concerned." 

It is necessary next to make brief reference to certain aspects of the evidence heard by 


