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N I E N A B E R JA: 

The appellant, plaintiff in the court below, sold what was essentially a stock 

farm in the Beaufort West area together with certain livestock to the respondent, 

defendant in the court below, for Rl ,1m. I shall refer to the parties as the plaintiff 

and the defendant respectively. The farm, Springfontein, 8 500 hectares in extent, 

was sold to the defendant as a going concern. O n it there is a farmhouse. In terms 

of the written agreement of sale the plaintiff was obliged to give the defendant 

occupation ("besit") of the entire farm on 1 M a y 1992. O n that date he had 

vacated the farm but not the farmhouse. The defendant nevertheless took over the 

stock and all the farming operations for his own account. Because the plaintiff 

continued to occupy the farmhouse the defendant was compelled to reside on 

another farm, Inverurie, some 12 kilometres distant, where he also farmed. The 

plaintiff only vacated Springfontein on 10 October 1992. By that time registration 

of transfer of the property into the defendant's name had already been effected 
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against payment of the purchase price. This occurred on 18 September 1992. By 

10 October 1992 the purchaser had accordingly received both transfer and full 

occupation and the seller had received the full purchase price. 

But there was a problem. It related to the payment of occupational interest. 

Clause 3 of the deed of sale provided as follows: 

"3. (a) Besit van die eiendom sal aan die Koper gegee word op 

1 Mei 1992, vanaf welke datum die risiko verbonde aan 

die eiendom op die Koper sal oorgaan; 

(b) die Koper sal op versoek van die Verkoper se 

prokureurs 'n pro rata gedeelte van die belastings en 

diensgelde betaalbaar ten opsigte van die eiendom, 

gereken vanaf die datum van besit, betaal; 

(c) die Koper sal ook besitrente gereken teen 12,5% (twaalf 

k o m m a vyf persent) per jaar vanaf die datum van besit 

tot die datum wat die voile koopprys betaal word, 

betaal, maandeliks agteruit betaalbaar op die koopprys, 

vanaf 1 Mei 1992 tot datum van betaling van die 

koopprys." 

The defendant refused to pay occupational interest in terms of clause 3(c). O n 9 

September 1992, while the plaintiff was still residing at Springfontein and before 
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transfer had been registered, the plaintiff caused action to be instituted against the 

defendant for payment of occupational interest calculated at the rate of 12,5% per 

annum on the full purchase price. (There was some dispute initially about the date 

from which and the date to which the calculation of the occupational interest 

should refer but these may now be taken to be 1 M a y 1992 and 18 September 1992 

respectively. This amount, calculated by the trial court and not challenged on 

appeal, is R52 325.) The defendant filed his plea on 23 March 1993, that is, after 

the plaintiff had finally vacated the farmhouse and after the defendant and his 

family had moved from Inverurie to Springfontein. 

The defendant's defence was the so-called exceptio non adimpleti contractus 

("the exceptio"). It is a defence entitling a party from w h o m performance is 

demanded to withhold it until the party demanding performance has rendered or 

tendered his own performance; it arises where performance and counter-

performance are contractually dovetailed and the party demanding performance 
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is to render his own performance either in advance of or in conjunction with 

performance from the other side. (Cf BK Tooling (Edms)Bpk v Scope Precision 

Enigineering(Edms) Bpk 1979 (1) S A 391 (A) ("BK Tooling"); Dalinga 

Beleggings (Pty)Ltd v Antina (Pty) Ltd 1979 (2) S A 56 (A); Motor Racing 

Enterprises (Pty) Ltd (in liquidation) v N P S (Electronic)Ltd 1996 (4) S A 950 

(A).) As such it is a stalemate defence to a claim ex contractu and not a remedy 

for breach of contract; indeed, it will frequently be available to a contracting party 

where no breach of contract has been committed by his opposite number, for 

instance, where a contract of sale is silent as to the date for payment and delivery, 

no interpellatio has been given by either side, and the seller claims payment from 

the purchaser (or vice versa) without delivery (or payment) having been tendered. 

Occupational interest is the return which the seller of immovable property 

earns by permitting his purchaser, pending payment, to occupy the property sold 

(cf Sidali v Mpolongwana 1990 (4)SA(4) S A 212 (C) 216E; Dawnford Investments C C 
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and Another v Schuurman 1994(2)SA412(N)418F-G). Clearly there is,in such 

a case, reciprocity between the seller's obligation to give occupation and the 

purchaser's obligation to pay occupational interest. If the plaintiff had retained 

occupation of the entire farm the defendant would accordingly have been entitled, 

for as long as he did so, to refuse to pay any occupational interest. But of course, 

the plaintiff did not withhold occupation of the whole farm; he gave the defendant 

occupation but it was incomplete or partial occupation. In BK Tooling this court 

held that a defendant, faced with a claim ex contractu, is entitled to invoke the 

exceptio even against a plaintiff whose performance, if not exact, was nonetheless 

substantial - although, in an appropriate case and subject to appropriate proof, an 

adjustment in the contract price might in the exercise of its discretion have to be 

made by the court to avoid injustice where a defendant, w h o had neither rejected 

the defective performance nor cancelled the contract, had taken advantage of a 

plaintiffs partially defective or incomplete performance (at 414B-C; 427A; 434A-
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D; 434H - 435A). The decision is discussed in greater detail later in this 

judgment. 

It was on that very basis (that the defendant was entitled to raise the 

exceptio to the plaintiffs claim for occupational interest and that the plaintiff was 

at best entitled to only a portion of his claim) that the matter was approached in 

both courts below and in this court. 

Before the trial court (Burger AJ sitting in the Cape Provincial Division) 

both parties achieved some success. Four of the defendant's six counterclaims 

succeeded. It is not for present purposes necessary to dwell on them. In addition 

the trial court held, with reference to BK Tooling and in favour of the defendant, 

that the exceptio was available to him as a substantive defence to the plaintiffs 

claim for occupational interest; at the same time the court also held, this time in 

favour of the plaintiff, that he was nonetheless entitled to some occupational 

interest. The court reduced the amount which it calculated to be due to the 
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plaintiff as occupational interest in terms of the contract by deducting the 

additional travelling expenses which the defendant had incurred during the period 

he was prevented from occupying the farmhouse at Springfontein and was obliged 

to reside some 12 kilometres away at Inverurie. The additional travelling 

expenses, so it was held, was the only pecuniary loss the defendant suffered as a 

result of not having the use of the farmhouse at Springfontein. That was 

calculated to be Rl 866 - 81 days at 24 kilometres per day at 96c per kilometre. 

Taking that figure into account the trial court awarded the plaintiff R50 459 by 

way of occupational interest. The trial court thus deducted from the sum which 

would have been due to the plaintiff had he performed in full, the sum it 

considered due to the defendant because he had not performed in full. 

The defendant thereupon appealed to the full court of the Cape Provincial 

Division. The appeal succeeded. The judgment is reported: Scholtz v Thompson 

1996 (2) S A 409 (C). The court (per Brand, J) held, again with reference to BK 


