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HOWIE JA:

Respondent was injured in a motor collision on 31 August
1988 in circumstances allegedly giving rise to liability on the part of
appellant - an appointed agent under the Motor Vehicle Accidents Act, 84
of 1986 - to compensate him in terms of that legislation. In due course,
when sued for damages in the Durban and Coast Local Division, appellant
pleaded on the merits and raised a special plea of prescription. At the
hearing in the Court below the prescription defence was dealt with as a
preliminary issue and evidence was adduced by both parties. The trial
Judge (Van der Reyden J) found in favour of respondent, hence the
present appeal, which is brought with the legve of this Couut.

Central to the parties’ competing submissions are certain

provisions of the Act. They read as follows:

“14. (1) (a) Notwithstanding the provisions of any other law

relating to prescription, but subject to the provisions of
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paragraph (b) of this subsection, the nght to claim
compensation under section 8 from an appointed agent in
respect of claims referred to mn section 6 (1) (a) (i) shall
become prescribed upon the expiration of a period of two
years from the date upon which the claim arose: Provided
that prescription shall be suspended during the periods

referred to in subsection (2) of this section and section 15

).

(2) If an appointed agent does not within 60 days after
receipt of a claim as set out in section 15 (1) object to
the  validity thereof,  prescription  shall,
notwithstanding the provisions of subsection (1), be
intermupted until after the expiration of a period of 90
days from the date on which the appointed agent
defivers to the claimant or his representative per
registered post or by hand a notice to—

(a) . repudiate liability; or

(b) convey an offer of settlement of the claim to
the claimant or his representative,

15. (2) No such claim shall be enforceable by legal proceedings

commenced by a summons served on the appointed agent —
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(a) Dbefore the expiration of a period of 90 days as
from the date on which the claim was sent or
delivered by hand, as the case may be, to the

appointed agent as provided for in subsection
(1); and

(b) before all the prescnibed requirements of the
appotnted agent have been comphied with:

Provided that if the appointed agent repudiates in writing
liability for the claim before the expiration of the said period,
the claimant may at any time after such repudiation serve

summons on the appointed agent.”

(“Interrupted” in s 14 (2) (b) must be read, of course, as “suspended™:
Santarﬁ Insurance Ltd v Williams 1992 (2) SA 273 (A).)

The evidence presented to the Court a quo reveals the
following undisputed facts. Had respondent done nothing to pursue his
claim the statutory two year prescriptive period would have ended on 30
August 1990. Howevér, on 28 June 1990 his claim in terms of the Act
was sent to appellant by registered post, receipt of which was later
acknowledged. Appellant at no time raised any objection to the validity

of the claim. Accordingly, by reason of the terms of s 15 (2) (a), on 28
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June 1990 prescription became indefinitely suspended pending
repudiation of liability or an offer of settlement within the meaning of s
14 (2).

On 24 September 1992 an offer was forthcoming. It was
contained in a standard printed letter in a form obviously drawn by
appellant for the specific purpose of conveying offers. One paragraph
stated that the offer was made “without prejudice, without admission of
liability and solely to reach a settlement”.  Another paragraph read:
“Upon acceptance of this offer, paymént will be made against receipt of
a duly completed, signed and stamped discharge form .. .”.  The offer
was not accepted. Instead, respondent’s attorney requested appellant to
grant what was, perhaps‘conveniently but nevértheless legally incorrectly,
referred to in the record as an extension of prescription.  In response,
appellant wrote to respondent’s attorney a letter dated 10 November 1992

saying
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“We hereby confirm that extension of prescription was
granted up to 30 April 1993.”
When a further extension was requested appellant wrote to
respondent’s attorney on 14 April 1993 stating
“We hereby confirm that extension of prescription was
granted up to 30 September 1993. Please note that this is

the very last time that extension of prescription will be

granted on this file.”

On 9 August 1993 respondent’s attorney, Mr Gowans,
telephoned Mr Van Schalkwyk, the manager of appellant’s legal branch,
who was responsible for dealing with this claim. Gowéns told Van
Schallcwyk that the consequences of responde:nt’s Injuries were apparently
more serious than had initially been thought and that Mr J C Usdin, the
orthopaedic surgeon whose medico-legal report had accompanied the
claim, was able to substantiate this. Van Schalkwyk asked that Usdin’s

latest views be committed to writing.
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Gowans then wrote appellant a letter dated 11 August,
having had discussions with respondeﬁt and Usdin. Usdin, wrote
Gowans, confirmed that respondent had suffered a severe back injury and
also that increases to the claims for past loss of eamings and future
medical expenses would be reasonable. Gowans then set out figures
substantiating increased claims in respect of those heads of loss as well
as general damages.

Gowans wrote to appellant again on 12 August enclosing a
letter from Usdin, dated 8 August, providing substantiation of increases
to the amounts claimed for past loss of earnings and future medical

expenses.
Gowans’s letter of 11 August reached Van Schalkwyk on 24
August. The latter wrote back on 25 August:
“We refer to your letter dated 11 August 1993 as well as the

telephone conversation between your Mr Gowans and our

Mr van Schalkwyk on 9 August 1993,



Please fumish us with an update report from Mr Usdin as
requested in our telephone conversation. This claim will be

finalised once we receive the above-mentioned report.”

Gowans’s letter of 12 August was received by Van
Schalkwyk on 2 September. In immediate response that same day he
taxed Gowans a second settlement offer. Being in the form of the
standard offer letter, it was also without prejudic%. It concluded with the

remark

“This 1s our fina! offer”.

Respondent did not accept this offer either. Gowans, acting
on Van Schalkwyk’s request for an “update report”, had his client
examined by Usdin for purposes of a fresh ﬁe&co-legal report. This was
sent to appellant under cover of a letter of 7 October 1993 which referred
back to Van Schalkowyk’s letter of 25 August.

Also on 7 October, Gowans’s secretary, Mrs Naicker, acting






