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CASE NO 620/96

REPUBLIC OF SQUTH AFRICA

IN THE SUPREME COURT OF APPEAL OF SOUTH AFRICA

In the matter between.:

THE ADMINISTRATORS IN THE ESTATE
OE THE LATE JOHN HERBERT RICHARDS Appellants

and
MARION JOAN NICHOL (born FEYDER) First Respondent

THE INTESTATE HEIRS IN THE FSTATE

OF TRHE LATE JOHN HERBERT RICHARDS Second Respondent
CORAM : SMALBERGER, HARMS, SCOTT, ZULMAN et
PLEWMAN JJA
HEARD e 10 SEPTEMBER 1998
DELIVERED : 25 SEPTEMBER 1998
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SCOTT JA:

The appellants are the administrators qf the estate of the late John
Herbert Richards (“the deceased”) who executed a will in 1953 and died childless
two years later. In his will he bequeathed to his widow certain movable property
as well as the right to occupy the upper or lower portion of his immovable
property in Sea Point, Cape, and thereafter directed the administrators (who were
appointed as such in terms of the will) to “stand possessed” of the whole of the
residue of his estate in trust and from the income to pay certain annuities to named
beneficiaries, including the deceased’s widow and stepdaughter. Any surplus
income was to be used to pay annuities to certain other members of his family. On
the death of the widow a house was to be purchased “at a cost not exceeding
£3000" for use by the deceased’s stepdaughter and stepgrandchild.  The latter

{(who is the first respondent) was then, in addition, 0 be paid an annuity on an
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increasing scale. Provision was made in clause 12 of the will for the

establishment of a trust in respect of the residue of the estate upon the death of the

longest living beneficiary under the preceding provisions of the will or at an

earlier date if the administrators deemed this not to be inconsistent with their

obligations to any remaining beneficiaries. The beneficiaries of the trust were to

be selected by the trustees from two classes of persons to whom I shall refer later

in this judgment,

Clause 12 included terms which the appellants considered may be

invalid as constituting an improper delegation of testamentary paower. The clause

purported, for example, to empower the administrators to create a trust and to

authorize them in their absolute discretion to determine such matters as who the

trustees were 1o be, what they were to be paid and the terms and constitution of the

trust. A consequence of the failure of the trust would have been a partial
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intestacy.  Although the appellants were of the view that the objectionable
portions of clause 12 were severable from its remaining provisions and that the
requirements for a valid testamentary trust had been satisfied, they nonetheless
approached the Cape Provincial Division for an order declaring that the deceased
had not died intestate as to the residue of his estate and that a valid trust had been
created in respect of the residue, and for an order appointing the appellants as
trustees with discretionary powers of investment.

In addition, certain relief was sought in relation to the present day
value of the house to be purchased for use by the first respondent who by then was
the sole surviving beneficiary under the preceding pfovisions of the will, That
relief was ultimately granted and as it is irrelevanlt to the issue In the present
appeal need not be referred to any further.

On 7 November 1995 Motala AJ issued a rule nis/ in respect of the
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relief sought and appointed a curator ad litem to repre;::ent the interests of absent
heirs upon a possible intestacy. On the return day the matter came before Fartam
J and Louw J who held the provisions in question to be invalid as constituting an
improper delegation of testamentary power but nonetheless severable from the
remainder of clause 12 of the will. The Court found that on a proper construction
of the clause a valid trust had been created in respect of the residue of the estate
and appointed the appellants as trustees to the trust. The judgment has since been
reported. See Administrarors, Estate Richards v Nichol and Another 1996 (4) SA
253 (C). The questions in issue in this appeal relate solely to the powers of
investment afforded to the appellants so appointed.
In the notice of motion an order was sought:
“... authorising Applicants, in their discretion, to invest and from time to
time to reinvest, any assets in the estate in such suitable trustee investments

and/or securities quoted on any licenced Stock Exchange and/or in licensed

unit trusts as Applicants may deem appropriate.”
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Paragraph (d) of the rule nisi issued on 7 November 1995 was in terms identical
to the above. The court @ quo, however, declined to make paragraph (d) of the
rule final. Instead, it substituted a new paragraph (d) in its order. In terms of the
new paragraph the Johannesburg Stock Exchange was substituted for “any
licensed Stock Exchange” and three provisos were added. The substituted
paragraph (d) reads:

“(d) ... authorising applicants in their discretion to invest and from time
to time to reinvest any assets in the estate in such suitable trustee
investments and/or securities quoted on the Johannesburg Stock
Exchange and/or licensed unit trusts as applicants may deem
appropriate, provided, however, that:

(i)  at no time may an amount exceeding 50% of the value of the
trust assets be invested or reinvested in shares quoted on the
Johannesburg Stock Exchange or in licensed unit trusts;

(ii)  before any such investment or reinvestment in shares or unit
trusts is made applicants shall obtain advice from an
independent stockbroker and the writiten approval of such
stockbroker to each such investment or reinvestment; and

(iii) a quarterly report shall be rendered to the Master setting out

details of such investments in shares or unit trusts.” (262 E -I)
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The present appeal, with the leave of the Court a quo, is against the order just

quoted to the extent that it differs from the order claimed in the notice of motion

and repeated in the rule nisi.

It 1s necessary at the outset to refer by way of background to certain

facts and circumnstances which emerge from the papers and which have a bearing

on the questions in issue.

The appellants who were appointed as executors and administrators

in terms of the will (and who are now also the trustees) are a partner in a well-

established firm of Cape Town attorneys and the Board of Executors. The latter

is described in the papers as a leading financial institution. According to Mr Brian

Béchet, its senior general manager in charge of the management of the portfolios

of private individuals and trusts, all investment decisions are based on an on-going

programme of investment analysis and research. Personal interviews are






