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STREICHER JA:

The first respondent, Godont CC (“the close corporation’)
launched an application in the Venda Supreme Court (“the court a
quo”) against the three appellants, the Magistrate of Thohoyandou, and
the Standard Bank of South Africa Limited (“the Standard Bank™) for
the delivery of equipment and the transfer of money on the basis that
the close corporation was the owner of the equipment and entitled to
the money. The application was referred to trial and pleadings were
filed. When the declaration was filed the second respondent in this
appeal (“Tshikota™) was joined as second plaintiff “in his personal
capacity in so far as it may be necessary for the second plaintiff to
represent the first plaintiff”. At the conclusion of the tnal the court a

quo found that certain items of equipment which had been removed
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from a Steers Franchise Business (“the restaurant”) in Thohoyandou

and which were in the possession of the first and the third appellants,

were the property of the close corporation. The cowrt a gquo ordered the

first and third appellants to deliver the items concerned to the close

corporation, It also ordered the Magistrate of Thohoyandou to

retransfer money which had been transferred to him from the Standard

Bank account of the restaurant to an account which it ordered the

second appellant to open in the name of the close corporation. The

second appellant is the executrix in the deceased estate of the late

Lwamondo Gilbert Netshilind:t (*‘the deceased’). With the leave of the

court a quo the three appellants appeal against these and certain

ancillary orders.

The appellants failed timeously to file their notice of

appeal with the registrar of this court and also to deliver the record of
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the proceedings in the court a quo timeously. They filed applications

for condonation of these failures. The applications were in the form of

notices of motion and supporting affidavits. Subsequently they filed a

petition for condonation of their failure to apply for condonation by

way of petition. The respondents correctly concede that the failures of

the appellants to comply with the rules of this court were not so serious

as 1o justify a dismissal of the applications for condonation without

reference to the appellants® prospects of success on the ments of the

appeal. I shall therefore proceed to deal with the merits of the appeal.

On 28 November 1991 Tshikota, the deceased and the

Venda Development Corporation (“the VDC”) entered into an

agreement in terms of which it was agreed that Tshikota and the

deceased would conclude a standard lease with the VDC in respect of

Shop no 7, Standard Bank Complex, Thohoyandou (““the premises™)
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and that Tshikota and the deceased could assign all their rights and

obligations under the agreement of lease to a close corporation which

they intended forming. The lease was entered into on 3 December

1991.

The close corporation was formed on 18 November 1991

“to carry on business as fast food retailers through various outlets in

Venda”. The deceased and Tshikota each had a 50% interest in the

close corporation.

On 3 December 199! the deceased applied to the

Standard Bank for an account to be opened in the name of Steers Food

QOutlet. In the application he requested the bank to regard him as the

sole proprietor until written notice from him to the contrary had been

received.,

The close corporation, Tshikota and the deceased entered
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into a franchise agreement with First Steer Fast Food Franchise

Company (Pty) Ltd (“Steers”) on 24 January 1992. In terms of the

franchise agreement Steers granted them the right to conduct a Steers

restaurant at the premises. Tshikota agreed with the deceased that the

deceased would be responsible for the day to day running of the

business of the restaurant whilst he, Tshikota, was furthering his studies

at the University of the North.

On 21 February 1992 and again on 12 March 1992 the

deceased wrote a letter to Tshikota. In the first letter he complained

that Tshikota had not contributed to the close corporation as he should

have done. He stated that he was considering “terminating the Close

Corporation” with immediate effect and asked Tshikota to indicate

what he had decided. A copy of the first letter was enclosed with the

second letter and Tshikota was once again asked to indicate what he
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had decided. Tshikota denied receipt of the letters and testified that the
deceased knew that he was not at the address to which the letters had
been addressed.

Notwithstanding the franchise agreement entered into by
the deceased, Tshikota and the close corporation, the deceased, on 20
March 1992, entered into another franchise agreement with Steers in
terms of which the right to conduct a Steers restaurant at the premises
was granted to him personally. In April 1992 a licence was issued to
the deceased to conduct a restaurant on the premises and as from 16
April 1992 he did so. The deceased used his own funds to fit out the
premises. He, inter alia, bought equipment to the value of R140 613,88
from Steers. The items of equipment which the court @ quo ordered the
first an@ third appellants to deliver to the close corporation were

amongst the items so purchased. The invoice in respect of the
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equipment purchased was dated 27 April 1992 and was addressed to
the deceased. Payment was effected by the deceased by way of two
cheques, one for an amount of R70 613,82 and the other for an amount
of R70 000.

Tshikota was unaware that the deceased had entered into
a franchise agreement with Steers in his own name. He requested
access to the financial documentation of the close corporation but his
request was refused. On 29 August 1992 his attorneys wrote a letter to
the deceased in which they stated that the deceased and Tshikota each
had a 50% interest in the close corporation and that the close
corporation was the franchisee and the lessee of the premises from
which the restaurant business was being conducted. On behalf of
Tshikota they demanded immediate access to all documentation of the

close corporation and that Tshikota be furnished with such information






