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This appeal concerns the validity and alleged infringement of
South African Letters Patent No 79/3210 in respect of an invention
entitled “Low-energy fuse consisting of a plastic tube the inner
surface of which is coated with explosive in powder form”. The
appellants were the defendants in two infringement actions
consolidated at the trial stage. The respondent, the plaintiff in the
actions, is the proprietor of the patent having acquired it by
assignment on 2 April 1992. McArthur J, sitting as Commissioner of
Patents, decided the case in the plaintiff’s favour but granted leave to
appeal to this Court. It will be convenient to refer to the parties as
plaintiff and defendant or defendants as the context may require.

The plaintiff is a leading South African company in the
explosives field. The original patentee, Nobel Nitro AB of Sweden
(Nobel), is a company of even greater renown in this field. The first
defendant is the local subsidiary of a corporation registered in the

United States of America, Ensign-Bickford (E-B America), a large
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manufacturer of products of the type covered by the patent. The other
defendants were its customers.

The patent was granted under the Patents Act No 57 of 1978
(the Act), on a convention application dated 18 June 1979, claiming
a priority date, based on the original Swedish application by Nobel,
of 8 August 1978. The inventors were three persons who were
employees of Nobel at tfle time of the development of the product.
The plaintiff was initially a licensee under the patent and seems to
have acquired it for the purposes of the litigation. E-B America, for
its part, had been a licensee of Nobel under an earlier 1971 pioneer
patent in the field. This was the Pers-Anders Persson US Patent
3590739. The products, produced in accordance with the Pers-Anders
Persson patent, became known as the Nonel mono tubes. Nonel was
a Nobel trade mark. A number of variations of the original product
appear to have been manufactured from time to time both by Nobel

and its licensees. The licence with E-B America included a technical
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exchange agreement which (though the matter was not investigated
at trial in any depth) appears to have involved a mutual obligation to
exchange information concerning technical advances on or
improvements made with the product. The evidence ¢stablishes that
both E-B America and Nobel before and at the time of the application
for the patent now in issue were actively pursuing research in order to
improve their respective products. Some of the variations will be
mentioned below. The plaintiff itself was still manufacturing the
mono tube in 1994 and had not, even at that date, undertaken
commercial production of the patented tube.

Fuses of the type covered by the patent are known as shock
tubes. A short explanation of the art or science in question must be
given. Shock tubes were introduced to the mining, quarrying and
construction industries in the early 1970's as a method of initiating
explosions which was safer than other then known methods. Shock

tubes became a substitute for electrical initiating methods and for
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conventional detonation cord. Shock tubes consist of plastic tubes
with an outside diameter of approximately 3 millimetres, the inside
wall of which is coated with a fine layer of explosive dust. A
detonator is attached to the tube by a process known as crimping. The
tube operates by the propagation of a shock wave the initiation of
which at one end of the tube causes the progressive detonation of the
explosive agent (it being self propagating) which, at the far end,
initiates the main or intended explosion by means of the detonator.
All the shock tubes dealt with in evidence used a make or grade of
Surlyn - a plastic tubing, provided by a firm Du Pont. It seems that
Surlyns were well known and readily available in a range of grades.
Explosive powders were also readily available in the market.

The trial had some unusual features. Not only had Nobel and
E-B America, for the reasons already given, insight into the technical
developments of the other but the plaintiff itself also seems to have

had some relationship and communication on a technical level with
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E-B America (though this too was not investigated). E-B, however,
was the manufacturer of the tubes sold locally which were alleged to
infringe the patent. What had a large influence on the proceedings
was the fact that prior to the South African litigation there had been
litigation (on the counterpart American patent) between Nobel, a
company known as Ireco and E-B America. As is usually the case
with American litigation depositions {(an adverse party procedure
related to discovery which allows parties to take evidence on oath of
the other party’s officers) were taken from a number of persons
including one of the inventors, Mr Hans Lundborg. Both the plaintiff
and the defendants made extensive use in cross-examination of the
American depositions and of documents discovered in the course of
taking such depositions. As far as the defendants are concerned it
must have been the fact that Lundborg’s deposition was available to
them that led them to apply before the trial in South Africa

commenced to take his evidence on commission in Stockholm. In the
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application for such leave it was stated that the witness would be able
to support the counterclaim for revocation of the patent by reason of
his knowledge of, inter alia, the details of the development of the
patented shock tube; details of the problems encountered with the
prior art products which the patentee sought to overcome; the
commercial success of the patented product, and tests conducted on
the patented product and the prior art. When Lundborg’s evidence
was led not all these promises were fulfilled. It is reasonably clear
that the defendants had not had access to Lundborg for the purposes
of consultation before deciding to lead his evidence. An expert
summary relating to his evidence was filed but this he himself had not
seen at the time of giving evidence. It was presumably prepared by
defendants on the basis of his deposition. Since Lundborg is one of
the inventors of the patent and an ex-employee of Nobel the
procedure would seem to have been a slightly ambitious attempt by

defendants to advance their case. It was, in the end result, not entirely






