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The only question that arises in this appeal is whether the

appellant’s claim against the respondent has become prescribed.

According to the particulars of claim the appellant was a passenger

in a motor vehicle which overturned on 30 April 1992. She sued the

respondent, the Multilateral Motor Vehicle Accidents Fund (“the MMF”), in the

Transvaal Provincial Division for damages arising out of injuries which she

allegedly sustained in the incident. She averred that the overturning of the

vehicle was due to the driver’s negligence and that the MMF was obliged to

compensate her in terms of the Multilateral Motor Vehicle Accidents Fund Act

93 of 1989 (“the Act”). Apart from denying liability on the merits, the MMF

raised a special plea of prescription which was upheld by Woudstra AJ in the

Court a quo. The Act has been repealed and replaced by the Road Accident

Fund Act 56 of 1996 but the parties are in agreement that this appeal is to be
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determined according to the provisions of the Act and the Agreement

establishing the MMF (“the Agreement”) which, in terms of Section 2(1) of the

Act, had the force of law at the time.

The facts relating to the question in issue, which were put before

the court by means of a stated case, can be summarised as follows:

1. Mutual and Federal Insurance Company Limited (“Mutual and Federal”)
was an appointed agent in terms of Article 13 of the Agreement. At the
relevant time (i e during the period July 1994 to September 1995) it was
designated to handle claims arising out of motor vehicle accidents which
occurred on 1 May of any year where the identity of the driver or owner
of the motor vehicle was known. (The word “handle” in relation to
claims is used in article 62(a) and apparently encompasses all of the
powers and duties of an appointed agent which are detailed in article
13(b). Both articles will be set out later.)

2. During the same period the MMF was responstble for handling claims
arising out of motor vehicle accidents which occurred on 30 April of any
year where the identity of the driver or owner of the motor vehicle was
known.

3. During July 1994 a claim for compensation on the prescribed MMF 1
form in respect of the appellant’s claim for damages was sent by
registered post to Mutual and Federal which received it on 2 August
1994. At the time the appellant and her legal representatives were under
the bona fide belief that the accident had occurred on 1 May 1992. (In

fact it appears from submissions made by counsel in the Court a guo and
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from the judgment of the learned judge that the form was originally sent
to a company known as Sentrasure Limited which forwarded it to Mutual
and Federal.)

4. Mutual and Federal repudiated liability on 27 July 1995 when it became

clear that the accident had taken place on 30 April and not on 1 May
1992,

5. On 26 September 1995 the appellant delivered a fresh MMF 1 form to the
respondent.

It will be seen that the crucial question for decision is whether the
receipt of the MMF 1 form by Mutual and Federal had the effect of extending
the prescriptive period from three years to five years. The form was not
arinexed to the pleadings and is not before this Court but a copy was handed to
the judge a quo by the appellant’s counsel without objection from counsel for
the MMF. According to the judgment, the form record;ad that the accident had
occurred on 1 May 1992 but it is not clear whether the party alleged to be liable
for the appellant’s claim was reflected on the form as Mutual and Federal or

Sentrasure Limited. Nothing further needs to be said about this aspect as,

according to the terms of the stated case, the form complied with the provisions



of Article 62.

On the facts which I have outlined the Court a guo accepted the
submissions made on behalf of the MMF. In essence these were that the MMF
was the only entity that was legally responsible to deal with the appellant’s
claim; that in terms of Article 55 the form had to be sent by registered post or
delivered by hand to the MMF within three years of 30 April 1992 to prevent
the prescription of the claim, and that the form was lodged with the MMF on 26
September 1995 after the claim had become prescribed.

On the appellant’s behalf it was argued both in this Court and in
the Court a guo that receipt of the MMF 1 form by Mutual and Federal on 2
August 1994 had the effect of extending the period of prescription to five years
in terms of Article 57 and that the summons was served on the respondent
within that period.

It is apparent from the terms of the stated case and the arguments

addressed to this Court and the Court a quo that the parties were in agreement
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that this matter should be decided on the basis of the relevant statutory

provisions that were in force during the period July 1994 to September 1995.

This is an appropriate stage to refer to some of these provisions.

Article 13 dealt with the appointment of agents to the MMF and

their powers and provided as follows in sub-paragraphs (b), (¢) and (d):

“(b) An appointed agent shall be competent -

(i) to investigate or to settle on behalf of the MMF the prescribed
claims, contemplated in Article 40 of the Agreement, arising from
the driving of a motor vehicle in the case where the identity of
either the owner or driver thereof has been established; or

(ii) to commence, conduct, defend or abandon Jegal proceedings in
connection with such claims.

{(c) The Board shall issue directives in respect of the claims to be

administered by appointed agents under paragraph (a).

(d) The MMF shall guarantee or insure the obligations of the appointed

agents arising from the application of this Agreement.”

Articles 55 and 57, which contained provisions relating to

prescription, and Articles 62(a) and (e), which dealt with procedures relating to

the MMF 1 form, provided:

“55 Notwithstanding the provisions of any other law relating to prescription,

but subject to the provisions of Articles 56 and 57, the right to claim






