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This appeal is concerned with commercial bribery and its effect on ensuing
agreements. The appellants are two companies to which I shall refer as “Quatrex™
and “Extel”. Together with a string of other companies, in particular Dorco
Trading Company (“Dorco™), they were co-owned and co-controlled by two ex-
Zimbabweans, Malcolm Fallet and Francois Macray. To paraphrase the court a
quo: they operated as partners and paid scant regard to the separate corporate
identities of the companties they controlled. Quatrex and Extel were the plaintiffs
in the court below. 1 shall refer collectively to the group to which they belonged
as “the plaintiffs’ group”. The plaintiffs' group were in the business, inter alia, of
supplying sausage casings to the trade. Sausage casings are sheep and hog
intéstines which the plaintiffs' group obtained from various abattoirs and which
were ultimately used by butcheries and sausage producers in the manufacture of

sausages. The plaintiffs' group cleaned, partially processed and sorted the casings
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in their plant for resale to such outlets. The bulk of their supplies went to the
respondent, the defendant in the court below.

The main business of the defendant, a wholly owned subsidiary of Crown
Food Holdings Limited, was that of importer and supplier of natural and artificial
sausage casings, spices and light-meat processing equipment to the meat,
foodstuffs and catering industries. Its casing division operated the factory where
casings from the plaintiffs’ group were received and further processed to final
form. The factory manager at the defendant's casing division during the relevant
period was one David John Cooper. He was a director of the defendant and in
overall control of the ordering, receipt and dispatch of sausage casings, of stock-
taking and stock records, and of the computation of the costs of sales and stock
quz;ltities on hand. The managing director of the defendant since 21 March 1991

was one Sunny Pillay. Cooper and Pillay, as will presently appear, were the

persons allegedly bribed by Fallet and Macray.
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The arrangement in terms of which the defendant purchased from the
plaintiffs' group unselected hog and sheep casings was a long-standing one,
commencing in about 1983. For the plaintiffs' group it was a profitable line of
business, generating considerable revenue. During the period from 1989 to
January 1992, for example, there were payments made by the defendant of at least
R5,9m. These payments were credited by Fallet and Macray to Quatrex, Dorco
and a transmission account, referred to as the CMG account, which the two of
them operated in Botswana. The flow of business was, however, interrupted in
February 1992 when the defendant, one in a stable of companies, was being taken
over by the Bidvest group of companies and a number of irregularities in the
defendant's books of account were uncovered. This ultimately resulted in the
dismissal of Cooper and Pillay and in the termination by the defendant of its
working relationship with the plaintiffs' group - which in turn gave rise to the

claims with which this appeal is concerned.
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Extel claimed an amount of R48 048 for the supply on order of 24 960 sets

of hog casings to the defendant's factory at Fort Jackson, Ciskei during January

1992, Quatrex claimed an amount of R591 215 for the supply on a regular basis

in terms of an oral agreement, alternatively an agreement by conduct, of various

quantities of casings during the period 9 December 1991 to 14 February 1992.

The claims were resisted by the defendant on two broad grounds: first, that each

of the plaintiffs failed to prove the deliveries on which the claims were founded

and secondly, if such deliveries had been proved, that the claims were

unenforceable because Fallet and Macray on behalf of the plaintiffs’ group had

bribed Cooper and Pillay, the defendant's directors.

The two actions were duly consolidated and as such proceeded to trial

before Goldstein J in the Witwatersrand Local Division of the Supreme Court.

- It was common cause, even on the pleadings, that payments had regularly

been made by the plaintiffs' group to Cooper in an amount totalling R310 207 and
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to Pillay in an amount totalling R162 365. These payments, so Fallet explained

in evidence, were openly made to remunerate Cooper and Pillay respectively for

work they had done after hours for the plaintiffs’ group: to Cooper to upgrade and

maintain the quality of the casings supplied by the plaintiffs’ group to the

defendant and to Pillay to assist Extel in blending spices for trade in Africa. The

defendant's case on the other hand was that these were secret payments which

were made to induce and reward Cooper and Pillay to maintain the contractual

relationship between the plaintiffs’ group and the defendant and perhaps to enable

them to siphon off payments which the four of them shared.

The court below found that Extel had succeeded in proving the sale and

supply of sausage casings to the defendant in an amount of R48 048 and that

Quatrex had likewise proved the sale and supply of casings in amounts of R16 362

and R22 825 respectively. In respect of the balance of Quatrex's claim (R552 027)

the court found that delivery had not been established. In those instances where
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delivery had been established the court nevertheless non-suited the plaintiffs
concerned on the ground that Cooper and Pillay had been bribed by Fallet and
Macray and that such bribery rendered the plaintiffs' claim for payment in terms
of the ensuing agreement legally unenforceable. The judgment of the court @ quo
has been reported (Extel Industrial (Pty) Ltd v Crown Mills (Pty) Lid - Quatrex
Marketing (Pty) Ltd v Crown Mills (Pty) Ltd 1996 (2) SA 80 (W)).
With the leave of the court a guo the plaintiffs now appeal:
1.  against the factual finding that Quatrex failed to prove
delivery in respect of goods to the tune of R552 027,
2. against the factual finding of bribery;
3.  against the legal finding that the bribery, if established, non-
suited the plaintiffs. |
- There are accordingly two broad areas of dispute, each propagating a

number of subsidiary disputes, one, whether Quatrex proved the deliveries on






