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SCOTT JA:

The appellant is a property developer. The respondent is an

incorporated practice of attorneys, notaries and conveyancers. The appellant sued

the respondent in the Eastern Cape Provincial Division for damages which it

alleged it had suffered by reason of a breach of mandate on the part of the

respondent. The alleged mandate was to “link”, ie effect simultaneously, the

transfer of 15 erven from the registered owner, Allied Development (Pty) Ltd

(“Allied”), to Time Housing (Pty) Ltd (“Time Housing”) with the transfer of 14

of the erven from Time Housing to the appeliant and the remaining erf from Time

Housing to a Mr Cradock. It is common cause that the 15 erven were transferred

from Allied to Time Housing and that one was in turn transferred to Cradock.

The transfer of the remaining 14 erven from Time Housing to the appellant was

not linked with the other transfers and by the time the transfer documents came to

be lodged at the deeds office Time Housing had been placed in liquidation. In the
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result the 14 erven remained registered in the name of Time Housing.  The

damages claimed by the appellant related to the amount which it subsequently had

to pay to the liquidator of Time Housing in order to obtain transfer of the 14 erven

as well as the costs arising from arbitration proceedings between the appellant and

the liquidator. By agreement between the parties the issue of the quantum of the

appellant’s claim was allowed to stand over for later determination.

The Court g quo found that by not linking the respective transfers the

respondent had acted in breach of its mandate from the appellant but that the latter

had failed to establish that any loss it may have suffered was occasioned by the

breach. It accordingly granted absolution from the instance. The appeal to this

Court is with the leave of the Court a guo. The appellant contends that a causal

link between the harm it suffered and respondent’s breach was duly established.

The respondent contends the contrary and argues that in any event the Courta guo
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erred in finding that there had been a breach of mandate on its part. The issues in
the appeal are accordingly the correctness of the Court a quo’s finding of a breach
of mandate and its finding that the appellant had failed to prove the existence of
a causal connection between the breach and the appellant’s alleged loss.

There is much which is common cause. In September 1991 Time
Housing purchased from Allied 17 erven situatgd in the Municipality of Beacon
Bay for a purchase price of R480 000,00. In terms of the agreement of sale a
deposit of R85 000,00 was payable immediately and the balance on transfer or on
30 June 1992, whichever was the earlier. The deposit was paid. Thereafter, in
March 1992 and before transfer had been given, Mr Brian Mackay, acting as
trustee for a company to be formed, entered into a so-called “management buy-out
agreement” with Time Housing and other companies in the Time group in terms

of which he purchased inter alia the business of Time Housing (being its assets



[h]

5

and liabilities subject to certain exclusions) including the latter’s rights under the

agreement which it had previously concluded with Allied for the purchase of the

17 erven in question,  On 19 June 1992 the appellant was registered as a

company and it adopted the agreement concluded on its behalf by Mackay.

Allied agreed to an extension until 31 December 1992 for the payment of the

balance of the purchase price for the erven. The balance was duly paid by the

appellant.

On 23 February 1993 Mr Peter Cooper, a director of the respondent,

wrote to Time Housing on behalf of Allied calling on the former to take transfer

of the 15 erven still registered in the name of Allied. By this time two of the

original 17 had been transferred from Allied. The letter found its way to the office

of Mr Graham McAlister, a director of the appellant. There was no immediate

response, probably because at about that time McAlister was away on leave, A
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reminder was sent by Cooper on 16 March 1993. Sometime thereafter McAlister

telephoned Cooper and told him that the erven were to be transferred not to Time

Housing but to the appellant. Cooper indicated that this was not possible and a

meeting was arranged to discuss the maiter. In the meantime and on 25 March

1993 the appellant wrote to the respondent advising that one of the erven was to

be transferred to Cradock who had purchased it from the appellant.

The meeting was held in Cooper’s office and was attended by

McAlister as well as a manager employed by the appellant, Mr Vernon Brown.

This was in early April. There is some dispute as to what transpired. What is

common cause is that McAlister told Cooper that in terms of the management buy-

out agreement the appellant had acquired the right vo the erven and had

subsequently paid Allied the balance of the purchase price. He said that the

appellant required 14 of the erven to be transferred directly to it and one directly
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to Cradock. He informed Cooper, too, that the appellant was concerned about
rumours it had heard to the effect that the Time group was in financial diffichlties.
It is common cause that Cooper explained in some detail that the erven could not
be transferred directly to the appellant and Cradock but that in terms of s 14 of the
Deeds Registries Act 47 of 1937 the transfers had to follow the sequence of
transactions so that all 15 erven would have to be transferred in the first place to
Time Housing and thereafter 14 could be transferred to the appellant and the
remaining erf to Cradock. Ishould mention that it appears that at the stage when
the sale to Cradock was concluded the appellant was carrying on business in the
name of Time Housing and that the name of the seller was reflected as Time
Housing in the deed of sale. For the purpose of giving transfer to Cradock the
intervention of the appellant in the sequence of transactions was, it would seem,

simply ignored.
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According to McAlister and Brown, Cooper went on to explain at the
meeting that the transfers could be linked or effected simultaneously so that the
erven could be transferred from Allied to Time Housing and from the latter to the
appellant at the same time, and he proposed this as the solution to the problem
which the appellant had with the property being transferred to Time Housing. This
was denied by Cooper. He testified that he advised McAlister and Brown that the
erven should be transferred from Time Housing as soon as possible but said he
made no mention of linked or simultaneous transfers.

It was not in dispute that following this meeting Mackay, who was
then the major shareholder and managing director of the appellant, telephoned
Cooper to query the advice that the erven could not be transferred directly from
Allied to the appellant and Cradock. He testified that their conversation centred

around protecting the appellant’s interests and that while he did not know anything






