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VIVIER JA: 

The respondent ("the plaintiff") is a close corporation carrying on 

business as a transport economics consultant. The appellant ("the 

defendant") operates a paper mill at Ngodwana in Mpumalanga. The 

plaintiff instituted an action against the defendant in the Witwatersrand 

Local Division for the payment of fees in terms of a consultancy contract 

("the contract") concluded between the parties during June 1988 and 

amended during July 1988. The plaintiffs case essentially was that it had 

been instructed by the defendant to investigate and report on the latter's 

road and rail transport system with a view to effecting cost savings and 

improving operational efficiencies; that it had duly carried out its mandate 

and made certain recommendations; that the defendant had accepted and 

implemented certain of its recommendations and that this had resulted in 

substantial savings which entitled it to the fees claimed. Neither the 
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conclusion of the contract nor its terms were disputed by the defendant. It 

was denied, however, that the plaintiff had performed its mandate or that any 

of its recommendations had been implemented. 

During the course of the trial before Botha J it was ordered by 

agreement between the parties that the issue of the defendant's liability 

under the contract be determined first and separately from the issue of the 

quantum of the claims, which was ordered to stand over for later 

determination. After evidence had been led and argument heard on the 

issue relating to the defendant's liability Botha J dismissed certain of the 

claims but granted an order declaring that, save in one respect (which I will 

refer to later), the plaintiff had performed its mandate to the extent that the 

recommendation contained in para 11(1) of its report dated 25 August 1988 

("the Eggers Report") had been accepted and implemented resulting in cost 

savings. The defendant was ordered to pay the costs of the action. With 
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the leave of the Court a quo the defendant now appeals to this Court. 

The defendant is one of several companies in the Sappi group of 

companies and is a wholly owned subsidiary of Sappi Limited ("Sappi"). 

The latter company operates through a number of management companies 

such as Sappi Kraft (Pty) Ltd ("Sappi Kraft"), Sappi Waste Paper (Pty) Ltd 

(formerly Saveall Waste Paper (Pty) Ltd) ("Saveall"), Sappi Fine Papers 

(Pty) Ltd ("Sappi Fine Papers") and Sappi International (Pty) Ltd ("Sappi 

International"). The mills in the group are operated on a decentralised and 

autonomous basis. Thus the Ngodwana mill is operated by the defendant 

for its own account although it was at first managed by Sappi Fine Papers 

and has been under the management of Sappi Kraft since it started 

producing kraft liner board (the lining of cardboard boxes) in 1985. Other 

mills managed by the latter company are the Tugela mill and the Cape Kraft 

mill. The Enstra, Adamas and Stanger mills are managed by Sappi Fine 
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Papers. During 1988 Sappi also acquired the Saiccor mill at Umkomaas 

and the Usutu mill in Swaziland. Each of the mills within the Sappi group 

was responsible for its own arrangements for the transportation of its 

products to its customers 

At the time of the compilation of the Eggers Report, kraft liner board 

and pulp were railed from the Ngodwana mill to the Reef by the South 

African Transport Services (SATS) as it was then known, and paper for 

newsprint ("newsprint") was conveyed to the Reef by road by Norman's 

Transport Line (Pty) Ltd ("Norman's") in terms of a written agreement 

which was due to expire on 31 M a y 1989. Pulp was railed to the Mondi 

paper mill at Durban and pulp, kraft liner board and newsprint for domestic 

use were transported to Durban and Isithebe by road. Products sent to 

Durban for export were conveyed mainly by rail but also by road. Products 

sent to the Eastern and Western Cape were conveyed both by road and rail. 
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The original contract with the plaintiff was concluded on defendant's 

behalf by M r C Casalvolone of Sappi Kraft and its terms appear from a 

letter dated 3 M a y 1985 addressed to Casalvolone. The plaintiffs mandate 

was to investigate the defendant's road and rail transport arrangements (both 

its own and hired transport) with a view "to effecting cost economies and 

improving operational efficiencies". The plaintiff would be entitled to fees 

only if any of its recommendations were "accepted and implemented" and 

savings effected as a result. N o fees were payable unless savings of at 

least R10 000 (including tax savings and additional net revenue) were 

achieved. The fees payable were the amount of R 5 000 or 25 percent of 

the first year's savings, whichever was the greater. O n 11 July 1988 the 

contract was amended when the plaintiff's mandate was extended to include 

an investigation of the warehousing arrangements with Grindrod's 

Warehousing for newsprint carried by Norman's to the Reef. The 
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extension of the mandate was embodied in a letter addressed to the plaintiff 

by M r S H Walker of Sappi Kraft. 

The plaintiffs case on the pleadings was that three of the 

recommendations in the Eggers Report were accepted and implemented by 

the defendant. The first of these appears in para 11(1) of the section of the 

report headed "Railage of pulp, kraft liner board, newsprint and soap 

skimmings" and recommends that "together with M r Van Schalkwyk of 

the Tugela mill, M r Rohrs of the Stanger mill and the responsible member 

of the Saveall management team you investigate the possibilities and relative 

savings of annulling the current Tugela contract and negotiating a new 

contract with S A T S for the combined tonnage, at a significantly higher 

discount". (Earlier in the report reference is made to a contract between 

S A T S and the Tugela mill for the railage of the latter's products at an 

effective discount of 26,9 percent and to the fact that Saveall was railing 
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waste paper to the Ngodwana mill for use in its production process.) 

The second recommendation relied upon by the plaintiff in the 

pleadings relates to the transportation of newsprint and kraft liner board to 

Durban and Isithebe. At the trial the claim based on the acceptance of this 

recommendation was not proceeded with. 

The third recommendation relied upon by the plaintiff appears in 

paras 23 to 30 of the section of the Eggers Report headed "Transportation 

by road of newsprint to the P W V area". The claim based on this 

recommendation was dismissed by the Court a quo on the ground that it 

dealt solely with the transportation of newsprint to the Reef by road and 

that railage of newsprint was not recommended. The Court a quo held that 

the recommendation in para 11(1) that all existing rail transport be combined 

in one contract did not assist the plaintiff since it was specifically not 

recommended that newsprint be railed to the Reef. There is no cross-appeal 
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against the dismissal of this claim. 

During the trial a further claim based on the savings achieved by 

railing waste paper to Ngodwana was introduced. This claim was 

dismissed on the ground that any savings achieved were not for defendant's 

account but for the account of Saveall. There is no cross-appeal against 

this finding either. 

The only issue before this Court is accordingly whether the trial Court 

correctly held that the recommendation in para 11(1) of the Eggers Report 

was accepted and implemented by the defendant. Counsel for the appellant 

correctly conceded that if this was established the plaintiff would be entitled 

to remuneration. The trial Court held that the defendant implemented this 

recommendation during 1989 when, together with a number of other 

companies in the Sappi group, it concluded a comprehensive contract with 

S A T S for the railage of the total combined tonnage of their products at 


