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Case No 662/95

IN THE SUPREME COURT OF APPEAL
OF SOUTH AFRICA

In the matter of:

STRIJDOM PARK EXTENSION 6 (PTY) LIMITED  Appellant

and
,/"

ABCON (PTY) LIMITED Respondent

CORAM: HEFER, HOWIE et ZULMAN JJA
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HOWIE JA:

Appellant was the employer in terms of a building contract
and respondent the contractor. The work involved the erection of a
warehouse, including the laying of an éngineer—designed, steel-reinforced
concrete slab separating the ground-floor from the basement. About two
years subsequent to appellant’s having taken occupation the slab failed
comprehensively and was replaced.. As a result, appellant sued
respondent and the engineer, Mr E C Pienaar, in the Witwatersrand Local
Division for damages, being i @ the cost of replacement. The claim was
based primarily on the alleged breach by respondent of the building
contract and the alleged breach by Pienaar of the agreement in terms of
which appellant employed him to design the slab. During the trial the
claim against Pienaar 'v-vas settled. At the conclusion of the hearing the

Court a quo (Goldstein T) dismissed the claim against respondent. The

learned Judge did so on the single ground that respondent was absolved
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from any liabihty by a particular clause of the building contract. With the
trial Court’s leave, appellant appeals.

On the pleadings it was common cause that the slab had
deflected and cracked. Appellant alleged, however, that the slab had
failed completely and required replacement, which state of affairs was due
to respondent’s breach of contract in having failed i a to construct the slab
in a proper and workmanlike manner. Respondent denied that allegation
and went on to aver that it had constructed the slab m accordance with
Pienaar’s design and that the slab had deflected and cracked because such
design was defective in many respects which were enumerated in the plea
and in respondent’s particulars for trial.

On appeal it was no longer in dispute that the slab had had
to be replaced but it ﬁas still in contention whether respondent had
breached the building contract and whether the failure of the slab was at

least partly attributable to faulty engineering design.
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The undisputed evidence was that when the slab was
demolished in order to have it replaced, examination showed that the
slab’s failure had been due to the collapse of the upper of two criss-cross
mats of steel bars that had been encased in the concrete to reinforce it.
Prior to casting the slab, when the two mats were assembled, they were
kept apart by steel stools on which the upper mat rested. Each stool was
made from a single length of tubular mild stee] 10 mm thick, bent in such
a way as to comprise a horizontal piece, a vertical leg at either end and an
extended honizontal foot on each leg, Stabi]ity being provided by the feet
pointing in opposite directions.

The examination referred to demonstrated that the collapse
of the upper mat was due, in turn, to the coliapse of the stools, many of
which were found bent 6ut of shape, with their feet splayed. It was also
found that contact between the upper mat and the stools had been limited

to one bar of the mat resting on the centre of the horizontal piece of each
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stool. It was common cause before us that the stool collapse must have
occurred during the casting of the slab when concrete was poured over
and into the network of reinforcing steel.

The building contract in issue was in the standard form
approved and recommended by, amongst others, the Institute of South
African Architects and the South African Building Industries Federation.
It recorded respondent’s undertaking to build the warehouse in
accordance with the drawings and specifications prepared by appellant’s
architect, Mr R Schleifer of ACT Projects CC. 1t is appropriate to cite
here certain provisions of the contract. They are material to the outcome
of the appeal and they also need stating before further recounting the
relevant facts, The clauses in question read as follows:

“13.1 Definitions
For the purposes of this clause:

13.1.1. ‘the completion list’ shall mean the written list

detailing the work remaining to be done on those
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parts of the Works handed over to the Employer by

the Contractor:

‘the preliminary completion list> shall mean the
written list in which is specified all such work as is
required to be done by the Contractor in order to
entitle him to receive a certificate of practical

completion:

‘the defects list’ shall mean the written list of patent
defects in which the Architect has specified any
defects identified by him at the end of the patent
defects liability period:

‘the patent defects hability period’ shall mean the
period beginning on the date of practical completion
of the Works, or the relevant parts thereof, and

terminating three months from that date.

Practical Completion

When, in the opinion of the Architect, the Works, or
any parts thereof which the Contractor has agreed to

hand over earlier to the Employer in accordance with
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the provisions of the schedule to these terms, are
reasonably complete the Contractor shall hand over
to the Employer the Works, or such completed parts,
as the case may be, provided that the practical
completion certificate for the Works as a whole shall
not be issued prior to the date specified in the
schedule to these terms unless by agreement between
the parties. The Architect in each such case shall
issue forthwith to the Employer and to the Contractor
a certificate of practical completion and, for those
parts handed over, a completion list. The Contractor
shall not, in respect of those parts handed over, be
obliged to execute work other than that specified in

the completion list.

Work remaining to be done at the date of practical
completion shall be subject to later inspection by the
Architect within fourteen days of written notification
by the Contractor that such work has been completed.
The period during which the Contractor is liable for
defécts in such work shall commence on the date of

approval by the Architect.

Practical completidn of the Works, or any relevant

parts thereof, shall be deemed for all purposes of this
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agreement to have taken place on the day named in

such certificate of practical completion.

Should the Architect fail to issue a certificate of
practical completion and the completion list, he shali,
within fourteen days of receiving written demand
from the Contractor, issue to the Contractor the

preliminary completion list.
Defects Liability

Any defects in the workmanship and materials and
any damage caused to the Works thereby, which may
appear within the patent defects liabihty pericd, due
to materials or workmanship not being in accordance
with this agreement shall be made good by the

Contractor at his own cost.

With fourteen days after the expiration of the patent
defects liability period the Architect shall deliver to
the contractor the defects list of ifems which are
required to be made good by the Contractor. The
Contractor shall forthwith commence the work
required to be performed and shall complete the same

within a reasonable period. = The Contractor’s






