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The seventy-seven appéllants were all employe& By the reépondent. During
- September and October 1992 they were dismissed. They appliéd to the Industrial
Court (IC) for relief in terms of s 46 (9) of the Labour Relations Act 28 of 1956
~ (the Act). The IC found that thfeir dismissal was substantively and procedurally
unfair and constituted an unfair labour practice. The IC ordered the reinstatement
of certain of the appellants and awarded compensation of R3 000,00 each to the
remaining appellants upon the basis that the conduct of those reinstated was of a
less serious nature than those who were awarded compensation. The respondent
appealed to the Labour Appeal Court (LAC). The appellants who had not been
reinstated cross-appealed against the award which was made, subinitting that all
the appellants should have been reinstated. The matter was heard by Nugent J and
two assessors. By a majority the LAC dismissed the cross-appeal, upheld the
appeal and changed the order of the IC to one dismissing the application of all the

appellants. The dissenting assessor delivered a separate judgment. The appellants

now appeal to this Court in terms of s 17 C of the Act.

The appeal raises two broad issues. The first is whether the dismissals of the
appellants constituted an unfair labour practice. Secondly, if it did, whether the
reinstatement of all appellants is the appropriate remedy and if not what relief

should be granted to them.
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The appellants attack the finding of the LAC on two essential grounds, namely:-

‘1. On a proper assessment of the facts the method adopted by the respondent
in imposing discipline, “in terms of its own logic”, should not have resulted
in dismissals. The “own logic” to which the appellants refer is an obvious
reference to a disciplinary procedure laid down by the respondent itself. In
essence this provides for a progressive series of warnings before dismissal
takes place. In any event, so it is cénteﬁded, the respondent ought to have
shown a greater deal of sensitivit} ‘and circumspection and “a more
constructive approach” with a view to resolving the difficulties which had
arisen in the relationship with its workforce and in maintaining discipline,
and that in the circumstances resorting to the disciplinary action that
resulted in dismissal was not faif.

2. Notwithstanding the fact that some of the appellants had participated in
political activities during working hours without the blessing of their
employer, and some had engaged in “unprocedural strike action” there is no
reason to refuse reinstatement to them. In this latter regard the appellants
draw attention to the fact that employees who participated in similar conduct

were not dismissed.
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The appellants contend that the LAC should have allowed the cross-appeal
and should have ordered that the order of the IC be amended so as to

reinstate all the appellants. The appellants do not ask that the reinstatement

order be effective before the date of the IC order.

The appellants’ in their heads of argument point to the following well-settled

principles of labour law concerning dismissal.

Dismissal being the “ultimate sanction” is “a course of last resort” (National
Union of Mine Workers v Free State Consolidated Gold Mines (Operations)
Ltd - President Steyn Mine; President Brand Mine; Freddies Mine 1996 (1)
SA 422 (A)at 448 H - 1 and Plaschem (Pty) Lid v CWIU (1993) 14 ILJ 1000
(LAC).)

The doctrine of election is of application in the employment context. This
provides that a party to a contract cannot rely on a breach by the other party,
after he has, with knowledge of the breach, elected to enforce the contract
(Administrator of e;he Orange Free State, and Others v Mokopanele and
Another 1990 (3) SA 780 (A).)

The “parity principle” requires that like cases should be treated alike, so that

if two employees have committed much the same wrong, it would be unfair
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to dismiss the one and not the other (National Union of Metalworkers and

Others v Henred Fruehauf Trailers (Pty) Ltd (1994) 15 ILJ 1257 (A) at

1264 A - C).

Nevertheless, the following equally well established principles, should also, be
borne in mind:
1. Inconsidering an appeal from the LAC in terms of s 17 C (1) of the Act:

1.1. this Court is bound by the court a quo’s actual findings of fact and
any factual findings of the IC which have either been expressly or
tacitly approved by the LAC;

1.2, however, this Court may also have regard to facts which were
common cause and which were not alluded to in the judgment of the
LAC;

1.3, where the LAC has failed to make factual findings with regard to
relevant issues this Court is at liberty to make such findings provided
that they are not inconsistent with the findings, express or implied, of
the LAC.

(National Union of Metalworkers of SA v Vetsak Co-Operative Ltd and Others
1996 (4) SA 577 (A) at 583 J - 584 C (“Vetsak™); Performing Arts Council of the

Transvaal v Paper Printing Wood and Allied Workers Union and Others 1994 (2)



SA 204 (A)at214E- G).

2.

When applying the definition of an “unfair labour practice” in the Act, the
LAC and this Court are expressly enjoined to have regard not only to law
but also to faimess. Consequently, the enquiry involves a moral or value
judgment on a combination of findings of fact and opinion (Media Workers
Association of SA and Others v Press Corporation of South Africa Ltd
(‘Perskor’) 1992 (4) SA 791 (A) at 798 H-I, 802 H and Vetsak (supra) at
592 B - D). The IC and the LAC and indeed this Court are required to
“apply both law and equity in the broad and general sense of the word” (per
Nicholas AJA in National Union of Metalworkers and O{hers v Henred
Fruehauf Trailers (Pty) Ltd (1994) 15 ILJ 1257 (A) at 1263).

The primary enquiry in each case is whether, on a consideration of all the
relevant facts in the particular matter, it can be fairly said that the conduct
of the employee has led to a breakdown in the relationship between
employer and employee so that in all the circumstances, viewed objectively,
the employer cannot reasonably be expected to contiﬁue employing the
employee given the misconduct established. (Mondi Paper Co Ltd v Paper
Printing Wood and Allied Workers Union and Another (1994) 15 ILJ 778
(LAC)at 781 A-B

In order that a balanced and equitable assessment may be made fairness






