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VAN HEERDEN DCJ

The factual k 10

During 1992 the Rand Mines group of companje.s commenced negotiations with the object
of concluding unbundling agreements, This resulted in inter alia a written agreement (“the
restructuring agreem:ent”) which was signed in November 1992.

The ultimate holding company of the Rand Mines group was Barlow Rand Ltd. In the
group itself Rand Mines Lid (“Rand Mines™) was the holding company. It controlled jnter alia
Randcoal Ltd (“Randcoal”). The latter in turn controlled the first appellant and as a result of the
unbundling became its only shareholder. The first appellant was, until 1992, registered under the
name of Rand Mines (Mining and Services) Ltd.

The Rand Mines group consisted of three divisions or, as they were called, arms, i.e. a
coal, gold and property arm. ' The property arm, however, played a very minor role in the
unbuﬁdl'mg process. That process was essentially directed at a splitting up of the group’s coal and

gold interests. At all material times there was no doubt that the first appellant, being a subsidiary

of Randcoal, fell within the coal arm.
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For ease of reference [ set out in alphabetical sequenice the names of those who represented

the coal and gold arms or were concerned with the relevant events leading up to this appeal. [

Ashworth;

Cook:

Hall:

Howard:

Macleod:

Scaley:

intend no disrespect by referring to them simply by their surnames.

A representative of the gold arm and a director of the respondent from its
incorporation in November 1992 until the present time.

A representaiive of the ¢oal arm and chief executive officer of Randcoal.

An Executive Director of Barlow Rand.

A representative of the gold arm and from November 1992 to 1994 financial
director of the respondent.

Financial Director of Rand Mines and a director of tlhe respondent from November
1992 to 1994,

Financial Director of Randcoal and a representative of the coal arm.

A representativ;: of the gold arm and from November 1992 to 1994 a director of
the respondent.

Financial director of Rand Mines and a director of the respondent from November

1992 to 1994.
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- Turner; Chief executive of the gold division of Rand Mines, a representative of the gold

arm and from November 1992 to 1994 a director of &e respondent.
Watt: Managing director of Rand Mines who became chairman of Randcoal.

I turn to the first appellant’s role in the structure of companies. Until the restructuring
agreement was signed it provided managerial services to the companies in the Rand Mines group
and to this end employed inter alia managerial staff and mine employees, who in effect rendered
s_ervices for various companies in the group.

When restructuring negotiations were set in train the main interests of the group could
rqughly be divided into gold mining, coal mining and, to a far lesser extent, property holding. By
1990 Barlow Rand had set up the Barlow Rand Mineral Resources Division (“BRMR”) managed
by a team with the responsibility of determining policy, making high-level decisions and
determining disputes in respect of companies which fell within the Rand Mines group; On an
executive level this team (“the Exco™) thus exercised effective conirol over what becarne known
as the gold, coal and property arms of the group.

The main purpose of the above negotiations was to allocate or transfer each of the three
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arms to three separate entities. Thi_s was achieved by allocating to Randcoal all of the group’s coal
interests and to the respondent all the gold interests. In essence Rand Mines Properties Ltd
(“Properties™) retained the property interests. The respondeﬂt was incorporated (on 29 September
1992) specifically for the purpose of becoming a party to the restructuring agreement and hence
acquiring the group’s gold interests.

As from 1 October 1992, and as a result of the restructuring, the first appellant ceased
providing management services to companies in the former Rand Mines Group other than those
falling within the coal arm. In consequence a number of the first appellant’s employees were
transferred to the respondent and Properties. They were henceforth employed by those two
companies on otherwise unchanged terms and conditions.

During the negotiations a further matter was discussed. It was this. There were a
substantial number of erstwhile employees of the first appellant who had retired and who, or
whose widows, were members of either the Corner House Pension Fund (“CHPF”) or the Mines
Officials Pension Fund (“MOPF”). It was a term of their employment that , also after retirement,

80% of their contributions to their medical aid fund (Barlow Rand Medical Scheme) would be
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paid by the first appellant. In case of death such payments would continue to be made on behalf .
of their widows and/or children, (In what follows I shalf use the word “ex-employee” as denoting
either a retired employee or his widow or dependent child.) As far back as 1984, however, it had
been agreed that 100% of ex-employees’ contributions who were members of the CHPF would
be paid by the first appellant.

Prior to, or at the time of , their retirement the first appellant undertook to pay
supplementary pensions to a number of its senior employees with long service records. The
amounts of such pensions were increased from time to time subsequent to the retirement of those
ex-employees. The third appellant is one of them.

During the restructuring negotiations the future liability in respect of the medical aid
contributions of ex-employees cropped up for discussion. At meetings of the Excoon 11 and 17
August 1992 so-called continuation medical aid subscriptions (relating to ex-employees) were
discuss;d. Present was inter alia Turner, who it will be recalled, was the chief executive of the
gold arm. A number of ex-employees could easily be allocated to one or other of the three arms

of the Rand Mines Group. The minutes of the above meetings recorded that the first appellant’s
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liability in respect of medical aid contributions of ex-employees would be allocated to the three
arms. There were, however, certain ex-employees, called the central employees, who had
rendered services to more than one of those arms and could not easily be linked to a specific arm.
The original proposal wa§ that the gold arm would assume responsibility for the medical aid
contributions (hereinafter referred to simply as contributions) of 75% of the central ex-employees.
On 26 October 1992 Stevens wrote a letter to Macleod and Heyns. Stevens was also a director
of the respondent which had by then become incorporated. The suggestion in the letter, in line
with that proposal, was that the first appellant’s liability for contributions of ex-employees should
be so divided that the respondent would assume liability for 75% of these contributions. (The
restructuring agreement was signed by the parties thereto, including the first appeliant and the
respondent, on 26 November 1992. As will appear, it did not deal at all with the contributions of
ex-cmployees.)

Stevens’s proposed allocation was not acceptable to Turner who was to become a member
of the respondent’s first board of directors. The result was that at an Exco meeting on 11 February

1993 it was rcsolvéd that Randcoal “would pick up 50% of [the first appellant’s] liability in






