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SCOTT JA:

On 26 June 1996 the barge Bos 400 ran aground and was wrecked at
Oude Schip on the west coast of the Cape Peninsula just south of Sandy Bay and
not far from Cape Town. She was being towed at the time by the the tug Tigr.
The barge was owned by a French company, Bouygues Offshore SA
(*Bouygues’). Her insurers were likewise French. The owner of the Tigr was a _
corporate body (to which I shali refer as ‘Caspian’) of the Republic of Azerbaijan.
She had been time-chartered by Caspian to Ultisol Transport Contractors Ltd
(‘Ultisol’), a Bermudan company managed from the N etherlands. At the time of
the casualty the barge was under tow from the Congo to Cape Town in pursuance
of a contract made between Bouygues and Ultisol in the so-called BIMCO
Towcon form (‘the Towcon’) which is apparently recognised internationally and
used world- wide.

The loss of the barge has given rise to a spate of litigation both in
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South Africa and England. The sole connection with the latter lies in the terms of
¢l 25 of the Towcon which provides that it is to be construed and governed by
English law and tﬁat any dispute or difference which may arise out of or in
connection with the agreement or the services performed thereunder is to be
referred to the High Court of Justice in London.  Bouygues has sought to have its
claim for damages arising from the loés determined in South Africa. Caspian and
Ultisol wish to have the claim determined in England. The motive relates to the
marked difference in the statutory prdvisions of the two countries relating to the
limitation of liability for maritime claims. In South Africa the limit is lower than
in England but is more easily broken. In England the limitation regime is such
that it is seldom avoided.

The respondent in the present appeal is Transnet Limited, trading as

Portnet. It is a South African company which in terms of s 3 of the Legal
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- Succession to the. South African Transport Services Act 9 of 1989 is the owner of .

the harbours of the Republic of South Africa, including Table Bay Harbour at
Cape Town. Itis in effect the harbour authority for all ports in South Africa and
as such controls the entry of all vessels into Table Bay Harbour. Portnet is the
defendant in one of two actions instituted by Bouygues and the insurers of the
barge as joint plaintiffs in the Cape Provincial Division. (It appears that any claim
which the insurers may have is dependent upon that of Bouygues and as nothing
turns on the distinction between them it is unnecessary to refer any further to the
insurers.) In the action against Portnet (case AC 102/95) it is alleged in the
particulars of claim that the loss of the barge was caused by the negligence of
Portnet’s servants at the port control office at Table Bay Harbour who were at all
material times acting in the course and scope of their employment.

On 25 January 1995, and as a consequence of an ex parte application
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by Portnet, the Tigr and her bunkers (the latter being the property of Ultisol) were
attached to confirm the jurisdiction of the Court over Caspian and Ultisol to enable
qutnet to j_oin them as third parties in the action. A. rule nisi was issued calling
upon them to show cause why the attaghments should not be confirmed and why,
even in the absence of an attachment, they should not be joined as third parties.
The confirmation of the rule was opposed by Caspian and Ultisol. A number of
postponements followed. On 31 July 1996 Bouygues sought leave to intervene
in order to have the matter expedited and heard on the semi-urgent roll, On 14
November 1996 Ultisol gave notice that it intended applying at the hearing for the
matter to be postponed or alternatively stayed pending the determination of an
action instituted by Bouygues in England. Eventually on 23 December 1996, after
reserving judgment, Comrie J declined to postpone or stay the matter and

confirmed the rule. With the leave of the Court a quo the appeliants, Caspian and
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Ultisol, appeal to this Court.

For a better understanding of the issues and the context in which they

arise it is appropriate to record as briefly as the circumstances permit the litigation

which has ensued between the parties both in England and South Africa since the

loss of the barge.

The first salvo appears to have been fired on 30 June 1994 when the

Tigr was arrested in pursuance of an action in rem instituted by Bouygues in the

Cape Provincial Division. This action was subsequently withdrawn but on 25 July

1994 Bouygues obtained ex parte an order in the same Court for the attachment

of the Tigr and her bunkers to confirm the jurisdiction of the Court in an action in

personam to be instituted against Caspian and Ultisol for damages arising from the

loss of the barge. Despite opposition, the order was confirmed on 13 December

1994. (See Bouygues Offshore and Another v Owner of the MT Tigr and Another
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1995 (4) SA 49 (C).} An appeal by Ultisol was subsequently dismissed by the .
- Full Bench. (See Ultisol Transport Contractors Lid v Bouygues Offshore and
Another 1996 (1) SA 487 (C).)

On 26 January 1995 and in pursuance of the attachments just
mentioned Bouygués commenced action in personam (under case no AC 10/95)
against Caspian and Ultisol. The action was foundgd in delict, it being alleged that
both defendants had falsely made misrepresentations to Bouygues as to the
capacity of the Tigr and that the employees of both had been negligent in relation
to the tow.

Caspian filed a special plea in which it invited the Court in terms of
s 7 (1) of the Admiralty Jurisdiction Regulation Act 105 of 1983 (‘the Act’) to
decline to exercise its jurisdiction so as to permit the matter to be determined in

England in accordance with the provisions of the Towcon. This plea was
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ultimately dismissed by King DIP in a judgment delivered on 16 October 1997.

On 25 May 1995 Bouygues inst_ituted ‘an admiralty- action in
personam against Caspian and Ultisol in the High Court of Justice in England.
The action was for all intents and purposes identical to the action in South Africa

under case no AC 10/95. It appears to be common cause that the only reason for

~ Bouygues instituting these proceedings was to avoid Caspian or Ultisol being able

to plead prescription under the Towcon in the event of the South African Court
declining to exercise jurisdiction.

On 22 June 1995 Ultisol instituted proceedings in the High Court,
England, in which it claimed on the basis of ¢l 25 of the Towcon an injunction
restraining Bouygues from continuing with its proceedings again;st Ultisol in
South Africa. In a judgment delivered on 2 February 1996 Mr Justice Clarke

granted the injunction subject to an undertaking which is not relevant for present






