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REPUBLIC OF SOUTH ARRICA

' THE SUPREME COURT OF APPEAL

OF SOUTH AFRICA
Case No 300/97
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EILEEN ROSE BOTHA : Appellant
and
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The aﬁpellant in this matter was convicted in the Magistrates’® Court for thé
Regional Division qf the Cape at Cape Town on twelve counts of lf.heﬂ, ten counts
of forgery of cheques and four counts of fraud.-‘ She was sentenced on all the
counts taken together for the purposes 6f sentence to five years imprisonment, of
.which two and al half years wgre suspended for five years on condition fhat she was
ot again convicted of any common law offence of which dishonesty is an element
committed during the period of suspension.

Her appeal against this sentence having been dismissed by the Cape
Provincial Division of the High Court, she appeals to this Court, ﬁﬂl leave of the
Court g quo.

When she was sentenced the appellant was 38 years old, a divorcee (having
" been married twice) and the mother of three children.  She and her children were

| living with her elderly father who was giving her financial assistance because it was
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not possible for her to support herself and her children (who were not being
supported by their father) on her own earnings.

The crimes of which she was convicted were coqnnitted over a period of six
months, from early in September 1993 to the.mi(-idle of March 1994.

Nine of the theft charges involved moneys stolen by her, first from her then
employer and thereafter from a casting agency with which she Was assogiated.
The first four thefts were committed in September 1993 when she was working for
a company knpr as Lighting Systems (Pty) Ltd. = The total amount stolen on
these four counts amounts to R4 814-04, From February to March 1994, on five
separate occasions, she stole further amounts totalling RS 511-23, from the casting
agency to which I have referred, Xposure Modelling and Casting Agencies CC.
There were also three other counts of theft relating to chque forms which she stole
from Xposure Modellling and Casting Agencies CC in respect of which she was

convicted.
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The ten forgery charges on which she was convicted related to cheques w.hich
she had drawn on the bank account of Xposure Modelling ana Castﬂ;g Agencies
CC. Two of the forged cheques were used by her to commit one of the frauds of
which she was convicted while the others were ciishonoured by the bank on which
they were drawn.

On three of the fou; fraud charges on which she was convicted she obtained
sums of money totalling R25 000-00 from friends and associates on the strength of
various fraudulent misrepresentations.  On the fourth fraud charge she persuaded
a friend of hers to resign her job and enter the employment of Xposure Modelling
and Casting Agencies CC and to borrow monies and/or withdraw monies from other
investments to obtain the sum of R20 000-00 to make an investment in a non-
existent film. Fortunately for the complainani on that count, on the dgy she \yent
to the office to pay over the investment the appellant’s misdeeds had come out in

the open and the sum to be invested was not paid over.
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From evidence led at the hearing it appears that R7 000—60 of the money
taken was paid into the business of Xposure Modelling and Casting Agencies CC
and one of the other complainants (who had been defrauded of an amount of R5
: 600—00) was repaid sums totalling R1 250-00.

As a result of the appellant’s fraudulent activities Xposure Modelling and
Casting Agenc_ies CC entered into a lease for larger premises on the strengj:h of the
extra business which the appellant said she would bring to it, which lease had to be
| cancelled, and its business, which it must be said was ip any event not very strong
before the appellant come onto the scene, was closed down.

The frauds committed by the appeliant eviclencea great ingenuity and wére
well planned and thought out.

At the hearing three witnesses were called by the appellant’s attc.)mey in
miﬁgation of éentence.

The first such witness, Mrs K Meyer, is a probation officer. She tesﬁﬁed
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that the appellant told her that she committed the crimes out of financial desperation.
She recommended that the Court consider imposing a sentence of correctional
supervisicon in terms of section 276(1) (h) of the Cnminal Procedure Act, 51 of
1977.  Attached to her report was a letter from the Cape Town branch of NICRO,
which had been asked to assess the appellant to consider her Suitability to do
community service. The letter contains the following :

“Mrs Botha presented favourably during the interview in terms of her present

lifestyle which is reasonably stable according to her. However, as far as her

offence was concerned, she was not completely truthful about the amount of

money involved, nor does she have any way of repaying the money.

It is the opinion of NICRQO that the seriousness of the offence merits a

more serious sentence than a community service order.”

No attempt was made at the trial to explain or contradict the statement that "
the appellant was not completely truthful about the amount of money involved.

The second witness called in mitigation of sentence was Captain Cheryl

| Sémuels, a qualified social worker who is currently employed by the Department of
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Correctional Services. In her report she expressed the view that the appellant was
a suitablé candidate for a correctional supervision order but she added that as far as
the seriousness of the offence was concerned the Court should decide on a suitable
sentence.

When asked if the appellant told her why she committed the offenbe‘s‘ she

replied:

“Ek kon werklik nie agterkom wat die werklike rede daarvoor was nie ... Sy
het me spesifiek gesé hoekom die misdryf gepleeg is me.” |

When asked whether direct imprisonment would not be a better sentence than
correctional supervision if the offences clearly appeared to be very serious, she said:

“Ek sal myself nie daarvoor kon uitlaat nie, al wat ek moes doen is om te kyk

of haar persoonlike omstandighede geskik is ...”
The third witness called in mitigation was a clinical psychologist, Mrs C J
Roux. She testified that the appellant had spent a period of nine months, from

March 1994 when her misdeeds came to light, in intensive therapy with her. She







