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FARLAM AJA: 

On 13 April 1995 Comrie J in the Bophuthatswana Provincial Division 

granted an order in favour of respondent against appellant in the following terms:. 

"1. That it be and is hereby declared that -

The Applicant is the holder of the full free and sole right and interest 

in and to:-

1.1 all forms of granite, including gabbro, norite, syenite, diorite, 

adamellite, monzonite, pyroxenite, dolerite, diabase, gneiss, 

schist, homfels, quartzite, meta-conglomerate, micro-dolerite, 

micro-syenite, micro-diorite, basalt, felsite, fine-grained gneiss 

mylonite and serpentinite; 

1.2 all forms of marble, including travertine, dolomite, limestone, 

carbonatite and serpentinite; 

suitable for use as dimension stone, on, in and under:-

(a) the property previously known as Welbekend No. 738 situate 

in the district of Rustenburg and now known as Welbekend 117, 

registration division JQ, Bophuthatswana; and 

(b) the property previously known as Boschpoort No. 16 situate in 

the district of Rustenburg and now known as Boschpoort 288, 

registration Division JQ, Boputhatswana." 
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H e also ordered appellant to pay respondent's costs, including those 

occasioned by the employment of two counsel. 

Appellant now appeals, with leave from the court a quo, against this order. 

Comrie J's judgment has been reported as Rand Mines Ltd v President of the 

Republic of South Africa and Another, 1996 (3) S A 425 (B). 

Respondent,which was formerly known as The Transvaal Consolidated Land 

and Exploration Company Limited, is the holder of certificates of rights to minerals 

in respect of the two farms mentioned in the order, namely Welbekend and 

Boschpoort. 

In 1917 respondent, which since 1899 had been the owner of Welbekend, 

sold the property to Rustenburg Estates Ltd. In the deed of transfer registered 

pursuant to the sale the rights to minerals on the property were reserved to the 

respondent. Simultaneously with the registration of the deed of transfer on 11 M a y 

1917 a certificate of mineral rights was registered in favour of respondent, which 
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reads, in so far as it is relevant for the purposes of this case, as follows: 

" N O W T H E R E F O R E I, the Registrar of Deeds hereby certify that the 

said TRANSVAAL CONSOLIDATED LAND AND 

EXPLORATION COMPANY, LIMITED is the registered holder of 

the full, free and sole right and interest in and to all minerals, mineral 

substances and metals, precious stones, oil and coal, on in and under 

the said property, without any exception, together with the sole right 

to deal with, alienate and dispose of the same at will, subject to the 

following conditions and entitled to the following rights upon the said 

property: 

(1) The Company has the sole and exclusive rights to prospect, 

exploit and mine for such minerals, mineral substances and 

metals, precious stones, oil and coal at any time located on, in 

and under the land, and to deal with and turn to account, 

alienate and dispose of such rights from time to time at pleasure. 

At the termination of prospecting operations all shafts and other 

open places made by the Company shall be properly filled up or 

fenced in by the Company at its o w n expense. 

(3) The Company has the right to take any of the land it may from 

time to time require for the erection of buildings, works, 

machinery and dwelling houses for depositing sites for ore 

and/or tailings for the storage of water, and for all other 

purposes directly or indirectly connected with prospecting 

exploiting or mining on the said land; the land so taken shall be 

re-transferred to the Company at its expense, and upon re-
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transfer it shall pay to the Owner in respect of any such area a 

price to be mutually agreed upon provided that if any dispute 

shall arise as to the price to be so paid, the same shall be 

submitted to arbitration in the usual way. It is however 

distinctly understood that in the event of any dispute as above 

arising the arbitrator or arbitrators shall consider and decide 

upon only the agricultural value of any land which the Company 

may desire to retake, which agricultural value shall be taken to 

be in no way affected by the value of the mineral rights of the 

property. 

(4) As far as possible the Company shall not interfere with the 

crops standing at the commencement of any prospecting 

operations on the property but should such interference be 

unavoidable, of which the Company shall be the sole judge, the 

Company shall compensate the Owner for all damage caused by 

such operations to the Owner's then standing crops, the amount 

of such compensation failing mutual agreement to be fixed by 

arbitration as herein provided for. 

(5) The right to minerals held by the Company shall include all such 

rights as under the Precious and Base Metals Act 1908 

(Transvaal) or any other act, appertain to the holder of mineral 

rights, but the Owners shall, in the event of proclamation for 

gold, be entitled to all such rights as under the said Act 

appertain to an Owner of the surface rights." 

In 1922 Rustenburg Estates Ltd sold the property to the Hon F.S. Malan, "in 
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his capacity as Minister in charge of Native Affairs for the Union of South Africa, 

in trust for the Bafokeng Tribe under Chief August Moghatle." 

The second property involved in this appeal, Boschpoort, was acquired by 

respondent in 1892 and sold by it to "the Minister in charge of Native Affairs, in 

trust for the T w o Hundred Natives whose names are set out in [a] Schedule 

attached". In the deed of transfer registered pursuant to the sale the rights to 

minerals on the property were reserved in favour of respondent and, simultaneously 

with the registration of the deed of transfer on 27 April 1923, a certificate of 

mineral rights was registered in respondent's favour. This certificate of mineral 

rights is, as far as is relevant, identically worded to the certificate registered in 

respect of Welbekend except that it speaks of "the full free and sole right and 

interest in and to all minerals, mineral substances and metals, oils, precious stones 

and coal on, in and under ...." 

Although respondent ceded some of the mineral rights it held under the 
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certificates to Samancor Ltd and Rustenburg Platinum Mines Ltd in 1992 those 

relating inter alia to dimension stone (a term whose meaning I shall discuss 

presently) are still held by it. 

It is common cause that appellant is the present owner of the two farms in his 

official capacity as trustee, in so far as the case relates to Welbekend, for the 

Bafokeng tribe and, in so far as the case relates to Boschpoort, for the two hundred 

persons listed in the schedule to the deed of transfer, their heirs, executors or 

assigns. 

Respondent applied for the order granted in the court a quo to confirm that 

it was the holder of the full, free and sole right and interest in and to all granite and 

marble, as fully described in the order quoted above, which are suitable for use as 

dimension stone and which may be found on, in or under Welbekend and 

Boschpoort. In what follows I shall refer to Welbekend and Boschpoort as "the 

properties". 


