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MARAIS JA:

In coldly clinical terms this is an appeal against the dismissal
of an action for damages suffered as a consequence of a paralysis of the left side
of the face caused by the allegedly negligent conduct of a surgeon employed by
the Transvaal province who performed an operation upon appellant’s left ear in
September 1991. In human terms it is a sad tale of high hopes, good intentions,
dashed expectations, much anguish, and ensuing recriminations culminating in
lengthy, stressful, and expensive litigation. The resolution of the litigation was |
more than ordinarily difficult. There were conflicts of fact on both major and
minor issues. Some of the evidence given in support of appellant’s case was
manifestly or demonstrably unreliable. So too was some of the evidence given in
support of the case for respondents. A pre-existing undercurrent of professional
and personal hostility towards the respondent surgeon on the part of his

counterpart, who was the principal professional champion of appellant’s cause,
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was plainly evident. Subsequent surgical intervention many months later by a
Swiss surgeon not called to testify, far from providing clear answers to what had
caused the paralysis, raised yet more conundrums. Thg learned trial judge (Botha
J) did his best to arrive at firm conclusions and in many respects was able to do so.
However, in the final analysis he found himself unable to conclude that it had been
established by appellant on a balance of probability that negligence on the
surgeon’s part had been proved and he granted absolution from the instance with
COsts.

Summarising the history of the matter as neutrally as I can, it
amounted to the following. Appellant is a medical doctor who has spent most of
his professional life practising medicine either privately or as an employee of a
hospital. He was born on 30 March 1931 and was 60 years of age at the time of
the operation. In 1969 his left ear began to trouble him. He experienced deafness

and tinnitus ( noises in the ear) and protracted bouts of giddiness. In the same year



=]

4

he underwent an operation in Germany. It left him permanently deaf in the left ear
but alleviated the tinnitus and the vertigo to such an extent that for 20 years he had
no need of further intervention.

In 1989 there was a recurrence of vertigo and tinnitus with
accompanying nausea. He was referred in 1990 to first respondent, Professor
Mclntosh, who is an ear, nose and throat surgeon. He is head of the relevant
department at the Johannesburg hospital and a professor in the faculty of medicine
of the University of the Witwatersrand. Conservative treatment followed but
brought little relief. In March 1991 a decision was made to operate. The
operation was performed by first respondent at the Johannesburg General Hospital
on 4 September 1991.

The operation which first respondent set out to perform was a
cochlear vestibular neurectomy. It is a designedly destructive operation and has

as its object the severance of both the cochlear and the vestibular nerves. The
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vestibular nerve is severed and excised to counteract vertigo. The cochlear nerve
is severed but not necessarily removed to counteract tinnitus. Inasmuch as the
cochlear nerve plays a role in the hearing function its severance would not have
been appropriate if plaintiff had still been able to hear in his left ear. I interpose
here that no criticism was made of first respondent’s decision to recommend and
perform this particular operation rather than a less invasive operation known as a
labyrinthectomy.

The operation entails gaining access to the inner ear structures by
making appropriate incisions, sculpting away with a rotary burr part of the mastoid
bone behind .the ear, passing through the labyrinth and part of the cochlea (and ex
passant destroying them pro tanto) and arriving at the internal auditory canal.
This is a bony structure with an internal lining of dura which is a very thick tough
tissue. The bone of the canal is shaped down until it is so translucent that one can

see through it to the structures behind it. The underlying dura is exposed by lifting
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the remaining film of bone. The dura is then opened and the nerves which are to

be severed are exposed to view. They are visualised microscopically at a very

large magnification by the surgeon. Absent any anatomical abnormalities the

nerves are easily seen and distinguished from one another both by reason of their

colouration and by reason of their physical location and the courses which they

take. In close proximity to the vestibular and cochlear nerves is the facial nerve -

indeed these three nerves make contact with one another for some of their

respective lengths. The vestibular nerve has two branches both of which are

severed and a segment of each removed. The cochlear nerve is incised and may

or may not be removed. To close the opening through which entry was gained, a

sheet of fascia (fibrous tissue which holds structures together and envelopes

muscles) taken from the patient’s body is placed in such a way as to cover the

opening in the internal auditory canal. To hold it in place and provide a soft tissue

seal so that cerebrospinal fluid which fills the canal does not exude or leak out, an
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appropriate quantity of body fat harvested from the patient is eased into the cavity
before the incision in the patient’s skin is sutured. That at any rate is how first
respondent said the operation should be done and there is no disagreement
amongst the medical witnesses about that,

The operation was over by 10.25 on 4 September and after spending
some time in the recovery room appellant was taken to the ward in the latter part
of the morning. His wife was waiting to see him. The appearance of his face at
this juncture and when he was visited again towards evening, and whether there
were indications of facial palsy (paralysis) visible, were major issues at the trial.
What passed between first respondent and appellant and his wife on the latter
occasion was also in dispute.

According to first respondent the appearance and function of
appellant’s face after he awoke from the anaesthetic in the recovery room was

normal. Later that day when he saw appellant in the ward there were no clear






