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HOWIE JA: 

Before October 1995 a legally married woman employed in 

the public service whose husband was not permanently medically unfit for 

paid employment was not entitled to the public service house owner 

allowance. That was laid down by a provision in the Public Service Staff 

Code and applied, by way of personnel administrative measures 

promulgated by the Minister of Education, to teachers. This piece of 

unwarranted discrimination notwithstanding, Karen George (to whom, 

although she is no longer a party to the litigation, I shall refer as 

"respondent") applied for the allowance. She is, and was at all material 

times, a legally married teacher in the employ, in a permanent capacity, 

of the two appellants, being the Western Cape Education Department 

("the Department") and the Minister. But for her being married she 

would have been entitled to the allowance. 

The application was submitted in October 1994. The 

Department refused it on the ground that she was married. In November 
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1994 respondent took the matter to the Education Labour Relations 

Council ("the Council"), declaring a dispute. The Council was 

established by the Education Labour Relations Act, 146 of 1993 ("the 

ELRA"). 

At a meeting in December 1994 of the Council's dispute 

committee it was agreed between the Department and respondent that she 

should approach the Public Service Commission with the request that it 

recommend a departure from the discriminatory provision in question on 

the ground that hers was an exceptional case. This the Commission was 

empowered by the Public Service Staff Code to do. Respondent made 

the suggested approach but the Commission declined to assist. Its 

written response reads thus: 

"1. The Commission considered the case of Mrs George, but 

indicated that it does not see its way clear to furnish a 

recommendation for a deviation from the existing prescripts. 

2. Pertaining to married women's participation in the H o m e 
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Owner Allowance Scheme in general, it has to be pointed 

out that the relevant scheme is an existing service benefit 

and as such any amendment(s) to it can only be effected if; 

after negotiations in this regard, agreement is reached 

thereon between the employer and employee organisations. 

During recent negotiations the State as employer declared its 

willingness to put aside R0,4 billion as part of a salary and 

service benefit improvement package to address gender 

disparities with regard to the H o m e Owner Allowance 

Scheme with effect from 1 April 1995. Thus far agreement 

on the package could not be reached. 

3. In the circumstances, married women's participation in the 

H o m e Owner Allowance Scheme is sub judice being a 

matter of mutual interest that can only be dealt with by 

means of negotiations." 

The negotiations, I should mention, were between the State and the South 

African Democratic Teachers' Union, of which respondent was a 

member. 

In March 1995 the Council wrote a letter to respondent 

recording that as the dispute had not been resolved the Council had, in 
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terms of its constitution, to be deemed to have failed to settle it. 

Accordingly it was open to respondent, so she was informed in the letter, 

to refer the dispute for determination by the Industrial Court in terms of 

s 18 of the E L R A. That she did. The proceedings were opposed by 

appellants but the Industrial Court found in her favour. The order it made 

was as follows: 

"1. The respondents' refusal to accord to the applicant the 

benefits of the house owner allowance scheme on the 

grounds that she is a married w o m a n whose husband is not 

medically unfit to obtain paid employment is held to 

constitute an unfair labour practice. 

2. Subject to paragraph 4(a) hereof the respondents are jointly 

and severally directed forthwith to accord to the applicant 

the house owner allowance benefits to which she would be 

entitled had she been an unmarried female or a married or an 

unmarried male. 

3. Subject to paragraph 4(b) hereof, the respondents are 

furthermore jointly and severally directed to pay to the 

applicant a compensatory amount equivalent to the benefit 
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which she would have received, had she been a recipient of 

the house owner allowance from the date that the Public 

Service Commission declined to recommend a deviation 

from existing prescripts, namely 30 January 1995 until the 

date that routine monthly payment of the benefit commences 

pursuant to paragraph 2 hereof. 

4. (a) Nothing in paragraph 2 hereof shall preclude the 

respondents from procuring compliance with that 
paragraph by way of a reconsideration or renewed 
consideration of the applicant's request to be treated 
as an exceptional case in terms of paragraph 8 of 
Chapter D A X of the Public Service Staff Code. 

(b) Once it is ascertained, the amount payable in terms of 
paragraph 3 hereof is to be deposited to the credit of 
the applicant's home loan account with the financial 
institution which holds as security for such account, 
the first mortgage bond registered over the immovable 
property, being Erf 7918, Brackenfell, and situate at 
44 Palm Close, Northpine, Cape. 

5. The respondents are jointly and severally directed to pay the 

applicant's costs of the determination proceedings, on the 

Supreme Court scale, and for the purpose of functions 

performed by M r Dodson which would in that context have 

been the province of counsel, costs shall be taxed as if junior 

counsel of middle standing had been briefed. 

6. Should any obstacle in the implementation of the terms of 
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this determination be encountered, which either party 

considers would have the effect of frustrating its purport or 

intent, then such party shall be entitled to set the matter 

down for further hearing on reasonable notice to the other/s, 

with a view to such variation of the terms of the 

determination as may be reasonable." 

That order was made on 13 October 1995. Appellants then 

appealed to the Labour Appeal Court. Subject to a presently irrelevant 

alteration to the Industrial Court's order, the Labour Appeal Court 

dismissed the appeal but granted appellants leave to appeal to this Court. 

Subsequent to the grant of leave appellants and respondent 

concluded a settlement agreement reading as follows (references to the 

"abovementioned Court" being references to this Court): 

"The parties hereto have agreed to settle their dispute on the 

following basis, as they hereby do: 

1. Respondent will, on signature of this agreement, instruct her 

attorneys to file an appropriate notice withdrawing her 

opposition to the Appellants' appeal and advising the 
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abovementioned Court that she will abide its decision. 

2. The Appellants will, on signature of this agreement, instruct 

their attorneys to withdraw their appeal in respect of the 

costs orders handed down in Respondent's favour in both 

the Industrial Court and the Labour Appeal Court. 

3. In the event that the abovementioned Court upholds the 

decision of the Labour Appeal Court, the Respondent 

waives her claim to the compensatory amount which the 

Appellants were ordered to pay her. 

4. The Appellants will pay the Respondent's party-and-party 

costs, as taxed or agreed, in respect of the proceedings in the 

Industrial Court, the Labour Appeal Court and the 

abovementioned Court. In respect of the abovementioned 

Court, the costs to which the Respondent will be entitled 

shall not exceed R10 000.00 (exclusive of Value Added 

Tax)/' 

The respective withdrawal notices in compliance with the terms of 

paragraphs 1 and 2 of the settlement agreement were duly filed and 

appellants pursued their intention to appeal on such issue or issues as 

remained. 


