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FARLAM AJA: 

The appellants in this matter, the Premier of the Mpumalanga 

Province (first appellant) and the member of the Executive Council of the 

province responsible for the provincial department of education (second 

appellant), appeal with leave of the Court a quo against a judgment given 

against them by D e Klerk J in the Transvaal Provincial Division on 1 

December 1995 in terms of which -

(1) a decision made by second appellant and approved by the 

provincial executive council to discontinue paying all school, 

transport and hostel bursaries to State aided schools (the so-

called "Model C schools") in the province of Mpumalanga 

was set aside with effect from 1 July 1995 (in what follows I 

shall refer to this decision which was set aside as "second 

appellant's decision"); 

(2) the appellants were directed to continue paying the bursaries 

until 31 December 1995; and 

(3) second appellant, in his official capacity, was ordered to pay 

the costs of the application on the scale as between attorney 

and own client. 
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The bursaries to which the decision relates were bursaries granted, 

pursuant to the provisions of section 32 of the Education Affairs Act 

(House of Assembly), 70 of 1988, to parents of needy children who were 

attending state-aided schools to enable them to pay (i) the compulsory 

school fees levied by the governing bodies of the schools concerned, (ii) 

the cost of using school buses provided by such schools and (iii) the 

school hostel fees levied by the governing bodies of the schools 

concerned. 

The applicant, at whose instance the judgment appealed against 

was given, is the respondent in the appeal. It is the Executive 

Committee of the Association of Governing Bodies of State Aided 

Schools: Eastern Transvaal (to which I shall hereinafter refer as "the 

association"). The association itself, in terms of its constitution, does 

not have legal personality but acts through respondent which, amongst 
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other things, has the capacity to bring and defend legal proceedings. 

The application was brought, according to the founding affidavit, in 

terms of the provisions of section 7(4)(b)(ii) and/or (iii) and/or (iv) and/or 

(v) of the Constitution of the Republic of South Africa Act, 200 of 1993 

(to which I shall hereinafter refer as "the Interim Constitution"). 

Section 7(4) of the Interim Constitution, which is contained in 

Chapter 3 and which, as the heading indicates, deals with Fundamental 

Rights, reads as follows: 

"(4) (a) W h e n an infringement of or threat to any right 

entrenched in this Chapter is alleged, any person 

referred to in paragraph (b) shall be entitled to apply 

to a competent court of law for appropriate relief, 

which m a y include a declaration of rights. 

(b) The relief referred to in paragraph (a) may be sought 

by-

(i) a person acting in his or her o w n interest; 

(ii) an association acting in the interest of its 

members; 

(iii) a person acting on behalf of another person 
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w h o is not in a position to seek such relief in 

his or her o w n name; 

(iv) a person acting as a member of or in the 

interest of a group or class of persons; or 

(v) a person acting in the public interest." 

Respondent alleged in the founding affidavit that the following 

rights entrenched in Chapter 3 of the Interim Constitution were infringed 

or threatened by the second respondent's decision: 

(a) the rights of children of needy parents to security and not to 

be subject to neglect (which rights are referred to in section 

30(l)(c) and (d) of the Interim Constitution); 

(b) the right of such children that in all matters concerning them 

their best interests should be paramount (which right is 

referred to in section 30(3) of the Interim Constitution); 

(c) the rights of the state-aided schools concerned, the needy 

parents and their children to w h o m the bursaries in question 

had been awarded to procedurally fair administrative action 

(in terms of section 24(b) of the Interim Constitution) which 

is not in conflict with their legitimate expectation that any 

decision to discontinue or abolish the bursaries in question 

would only be made after the necessary consultation; and 

(d) their rights to justifiable administrative action (in terms of 
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section 24(d) of the Interim Constitution) where their rights 

are affected or threatened. 

It is clear that in approaching the court respondent was acting not 

in its own interest but in that of its association's members or on behalf of 

those members or in the interest of a group or class of persons, namely 

state-aided schools and the parents and pupils w h o were affected by 

second respondent's decision, or in the public interest. 

Second appellant denied that his decision amounted to an 

infringement of the constitutional rights relied on by respondent. In so 

far as it was contended that his decision infringed the rights of 

respondent's members and those of needy parents and their children in 

respect of w h o m bursaries had been granted to procedurally fair 

administrative action in terms of section 24(b) of the Interim Constitution 

he raised a number of contentions in two affidavits filed on his behalf. 
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These contentions related not only to the facts of the case (e.g., as 

to whether he had given the persons affected by his decision a hearing 

before making it) but also to the correct interpretation of section 32 of the 

Education Affairs Act (House of Assembly), 70 of 1988. H e also 

contended that his conduct was justifiable in terms of section 24(d) of the 

Interim Constitution in so far as any rights which the schools, parents and 

children might have had were affected thereby. 

After the parties' heads of argument were filed their counsel were 

requested to file additional heads regarding the extent to which this Court 

can determine the issues in dispute in this appeal in view of the provisions 

of section 17 of Schedule 6 to the Constitution of the Republic of South 

Africa, 1996, Act 108 of 1996 (to which I shall hereinafter refer as "the 

new Constitution") and sections 101(5) and 102(6) of the Interim 

Constitution. 
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Section 17 of Schedule 6 to the new Constitution reads as follows: 

"17. All proceedings which were pending before a court when the 

new Constitution took effect must be disposed of as if the 

new Constitution had not been enacted, unless the interests 

of justice require otherwise." 

In addition to the two sub-sections from the Interim Constitution to 

which the parties' attention was specifically drawn, it will be appropriate 

also to set out the wording of certain other sections, viz section 98(2)(a) 

and (3), section 101(1), (2) and 3(a) and section 102(1), (2), (3), (4), (5) 

and (12). 

Section 98(2)(a) and (3) of the Interim Constitution read as follows: 

"(2) The Constitutional Court shall have jurisdiction in the 

Republic as the court of final instance over all matters 

relating to the interpretation, protection and enforcement of 

the provisions of this Constitution, including -

(a) any alleged violation or threatened violation of any 

fundamental right entrenched in Chapter 3; 

(b) any dispute over the constitutionality of any executive 
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or administrative act or conduct or threatened 

executive or administrative act or conduct of any 

organ of state ..." 

"(3) The Constitutional Court shall be the only court having 

jurisdiction over a matter referred to in subsection (2), save 

where otherwise provided in section 101(3) and (6)." 

(Section 101(6) has no application in this matter). 

Section 101(1), (2), (3)(a) and (5) read as follows: 

"(1) There shall be a Supreme Court of South Africa, which shall 

consist of an Appellate Division and such provincial and 

local divisions, and with such areas of jurisdiction, as may 

be prescribed by law. 

(2) Subject to this Constitution, the Supreme Court shall have 

the jurisdiction, including the inherent jurisdiction, vested in 

the Supreme Court immediately before the commencement 

of this Constitution, and any further jurisdiction conferred 

upon it by this Constitution or by any law. 

(3) Subject to this Constitution, a provincial or local division of 

the Supreme Court shall, within its area of jurisdiction, have 

jurisdiction in respect of the following additional matters, 

namely -

(a) any alleged violation or threatened violation of any 


