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VAN HEERDEN DCJ 

The appellant is a firm which at all material times hereto was represented 

by M r F W Macaskill. During M a y 1988 the appellant entered into a written 

instalment sale agreement with First National Bank Limited which then ceded 

it rigths to First National Western Bank Limited ("Wesbank"). In terms of this 

agreement there was sold to the appellant a Mercedes Benz 230 T E motor 

vehicle ("the Mercedes"). The appellant was credited in respect of a trade-in 

and the balance of the purchase price was payable in 60 monthly instalments. 

The Mercedes was delivered to the appellant and registered in its name but the 

agreement provided that ownership of the vehicle would remain vested in the 

seller until receipt by it of all amounts payable by the appellant. As will appear, 

this condition was not fulfilled before 20 November 1990 at the earliest. 

During July 1990 the appellant entered into an arrangement with M r 
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Gavin Sharman ("Gavin") acting on behalf of Sharman Motors (Pty) Ltd 

("Sharman Motors"). It was agreed that the Mercedes would be delivered to 

Sharman Motors; that Gavin would endeavour to find a purchaser for it at a net 

price of R120 000; that, if successful, Gavin would introduce the prospective 

purchaser to the appellant, and that if a sale resulted the purchaser would then 

pay the full purchase price to the appellant which, in turn, would pay Sharman 

Motors its commission. 

Pursuant to the above arrangement the appellant caused the Mercedes to 

be delivered to Sharman Motors. At no stage thereafter did Gavin, or anybody 

else acting for Sharman Motors, introduce a purchaser to the appellant. O n his 

return from a trip abroad towards the end of October 1990 Macaskill established 

that Gavin had left the employ of Sharman Motors and that the Mercedes was 

then registered in the name of the first respondent. Further enquiries brought 
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the following to light. 

During September 1990 Gavin, professing to act on behalf of Sharman 

Motors, offered to sell the Mercedes to the second respondent. Eventually the 

latter bought the vehicle at a purchase price of R87 000. O n the same day the 

Mercedes was delivered to the second respondent together with a registration 

certificate reflecting that Sharman Motors was the registered owner of the 

vehicle. A few days afterwards the second respondent paid the purchase price 

by means of a cheque drawn in favour of Sharman Motors. Some 14 days later 

it sold and delivered the Mercedes to the first respondent and the vehicle was 

then registered in the latter's name. (I shall later deal more fully with the 

circumstances in which the Mercedes was registered in the name of Sharman 

Motors and sold to the second respondent.) 

After Macaskill had acquired knowledge of Gavin's breach of trust, he 



-5-

informed the police, the second respondent and Wesbank that the Mercedes had 

been stolen. Wesbank then undertook to repossess the vehicle on behalf of the 

appellant but failed to do so. The reason was that Wesbank and the second 

respondent subsequently entered into an agreement pursuant to which the latter 

paid Wesbank an amount of R61 436,52 in settlement of the total amount 

outstanding under the instalment sale agreement. Payment was made to 

Wesbank on 20 November 1990 and the result was that the Mercedes remained 

in the first respondent's possession. 

During March 1995 the appellant instituted action against the first 

respondent in the Witwatersrand Local Division. The appellant claimed 

delivery of the Mercedes on the strength of allegations that it was the owner of 

the vehicle and that the first respondent was in possession thereof. The second 

respondent obtained leave to intervene as a co-defendant and subsequently pleas 
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were filed by both respondents. Both admitted that the first respondent was in 

possession of the Mercedes but denied the appellant's alleged ownership. 

Thereafter the second respondent's plea was amended so as to introduce an 

alternative defence of estoppel. 

The matter was heard by Streicher J who dismissed the appellant's claims 

on the ground that since it was not in possession of the Mercedes when the 

aforesaid payment was made to Wesbank by the second respondent, the 

appellant did not become the owner of the vehicle as a result of that payment. 

(The judgment has been reported: Info Plus v Scheelke 1996(4) S A 1058 (W).) 

Subsequently Streicher J granted the appellant leave to appeal to this court. 

The basic reasoning of the court a quo appears from the following 

passage in the judgment (at p 1062 D-F): 

"When the full purchase price was paid by the second defendant there 
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was an existing agreement between Wesbank and the plaintiff that the 

plaintiff would from then onwards hold the motor vehicle as owner. N o 

further agreement was required. The plaintiff did, however, not at that 

stage have physical control over the motor vehicle and the motor vehicle 

was not held by anybody on its behalf N o traditio brevi manu could 

therefore take place and no other form of delivery took place. There has 

consequently not been delivery of the motor vehicle to the plaintiff 

coupled with an agreement between Wesbank and the plaintiff to pass 

and to acquire ownership." 

It is, of course, trite law that transfer of ownership of corporeal movable 

property requires delivery, i.e. transfer of possession, of the property by the 

owner to the transferee coupled with a real agreement between them. The 

constituent elements of this agreement are the intention of the owner to transfer 

ownership and the intention of the transferee to acquire it. Transfer of 

possession can be either actual or constructive and it is hardly necessary to say 

that an agent can act for either the owner or the transferee or both. Somewhat 

surprisingly, however, there are only two previous reported cases in which the 
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application of these principles has been considered with reference to a situation 

where (i) a seller as owner delivered a thing to a purchaser in terms of a contract 

providing that ownership would pass only on fulfilment of a suspensive 

condition, and (ii) the purchaser was no longer in possession of the merx when 

the condition was fulfilled. (For convenience I shall refer to such a contract as 

a hire-purchase contract.) 

In Pennefather v Gokul 1960(4) S A 42 (N), Harcourt AJ held that a 

purchaser who found himself in the above situation became owner of the merx 

(a vehicle) on fulfilment of the condition (payment of the full purchase price). 

H e appears to have been of the view that the conditional delivery of the vehicle 

to the purchaser became unconditional when the condition was fulfilled, with 

a resultant transfer of ownership, but added (at p 44B): 

"Another view, arriving at the same conclusion, is that the delivery of the 
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vehicle to the 'hirer' is converted on payment of the full purchase price 

into a traditio brevi manu on payment of such purchase price into the 

requisite delivery to pass ownership." 

Traditio brevi manu takes place when an owner and a detentor of a thing 

agree that the latter shall in the future hold the thing in his own right (i.e. as 

owner): Air-Kel (Edms)(Bpk)h/a Merkel Motors v Bodenstein 1980(1) SA 917 

(A) 922H - 923A. I therefore agree with Streicher J (in his reported judgment 

at p 1061 E-F) that since the purchaser in Pennefather was not in possession of 

the vehicle when the condition was fulfilled, he could not have become owner 

thereof by virtue of a traditio brevi manu. 

In Forsdick Motors Ltd v Lauritzen 1967 (3) S A 249 (N), James J also 

considered the position of a purchaser of a vehicle under a hire-purchase 

contract who was not in possession thereof at the time of the (alleged) fulfilment 


