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O L I V I E R J A 

At the conclusion of atrial in a regional court the appellant was convicted 

of attempted rape. He was sentenced to eighteen months imprisonment in terms 

of the provisions of s 276(1)(i) of the Criminal Procedure Act 51 of 1977 and, in 

addition thereto, eighteen months imprisonment conditionally suspended for five 

years. He appealed unsuccessfully to the then Cape Provincial Division of the 

Supreme Court of South Africa against both his conviction and the sentence 

imposed by the trial court. His appeal against the conviction and sentence now 

serves before us, leave having been granted by the court a quo. 

The complainant's evidence is the following. In the early hours of 26 

December 1993, the complainant, a slightly built 17 year old schoolgirl, 

accompanied by her sister, Renee, and some friends, set off to a park in 

Sydneyvale, Bishop Lavis in Cape T o w n to have some fun. They took a case of 
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beer along. After a while the appellant, a married and well-built 24 year old 

policeman, arrived at the scene with his car. He was known to the complainant. 

The atmosphere was convivial and they drank the beer. The complainant had one 

beer. Subsequently the appellant offered to take some of the girls for a drive in his 

car, at the same time giving them driving lessons. The complainant, Renee and a 

friend, Brigitte, accepted the offer and off they went. After a while, Renee and 

Brigitte were dropped off in the park and the appellant and complainant drove to 

another nearby park in Sly Road. The complainant was driving the car. At this 

park the appellant instructed the complainant to stop the car. When she asked why 

they had to stop, he replied that he wanted to finish the beer which he was 

drinking. She stopped the car and he drank a few glasses of beer. He tried to 

kiss her, but she turned away. He then told her that he had desired her for a long 

time. After that he grabbed both her hands and, with one of his hands, raised them 

above her head. He overpowered her and proceeded to take off her plimsoles and 
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he lowered her jeans and panties to her ankles. Having succeeded in removing 

one leg of her jeans completely, he lowered the driving seat on which she was 

sitting, and heaved himself upon her. She tried to fight him off and eventually 

they ended up on the back seat of the car. She started shouting and screaming, but 

he put his hand over her mouth. She scratched him on the forehead. He then 

exposed his penis, forced her legs apart and tried to have intercourse. H e also 

inserted a finger into her vagina. She pleaded with him, but he persisted in trying 

to force himself into her, still lying on top of her. She became hysterical, 

screaming and crying, and he desisted. She immediately jumped out of the car, 

pulled up her panties and jeans, and ran off, leaving her plimsoles in the car. She 

ran to a nearby house in search of help, but nobody opened the door. T w o young 

men then approached her but, because she was terrified, she ran away. Eventually 

she ended up in the park where her sister and Brigitte were still enjoying 

themselves with friends. She was still hysterical and crying, and immediately told 
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Renee that she had been raped by the appellant. After a while he arrived at the 

park. The complainant accused him of having raped her, which he denied. Renee 

tried to assault him with a beer bottle and a friend removed the complainant's 

plimsoles from the appellant's car. The police later found one of the 

complainant's earrings in the car. The complainant then proceeded to the home 

of the appellant's parents, there also complaining of having been raped by him. 

Later that morning she and the appellant were separately examined by the district-

surgeon. 

The complainant's version was supported by Renee's evidence, at least in 

respect of the events before and after the appellant's alleged conduct. This 

evidence confirmed that the complainant arrived at the park with her sister and 

friend; that they drove about with the appellant and then returned to the park; 

that the complainant and the appellant then drove off; that she later returned on 

unshod feet in a state of hysteria, complaining that she had been raped by the 
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appellant and that she accused the appellant of having raped her when he returned 

to the park. 

The appellant's version of events is essentially different from the 

complainant's. H e said that they were conversing in his car about intimate affairs. 

He kissed her, and she did not resist, but returned his attentions. They both moved 

to the passenger seat, which he let down. She allowed him to lie upon her. H e 

started petting her breasts and private parts, while she remained fully clad. She 

did not resist. After about two or three minutes things started "hotting up". 

Suddenly the complainant pushed him away, got out of the car and ran away. At 

no time did he expose his penis, take off her clothes, or put his finger into her 

vagina. The appellant added that when the complainant accused him in the 

presence of Renee and others that he had raped her, he denied having done so. 

The appellant denied having raped, or having attempted to rape, the 

complainant. 
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W h e n the appellant was examined by the district-surgeon, later that 

morning, scratch marks were found on his forehead and right ear. His explanation 

for this is that his wife attacked him and scratched him on the forehead and ear 

when she heard of the complainant's accusations against him. 

According to the evidence of the district-surgeon, the complainant was in 

a shocked and withdrawn condition when he saw her and she found the 

examination painful. H e could not confirm that full penetration had taken place, 

but there were abrasions on her vaginal mucosa and buttocks, which are 

reconcilable with unlubricated sexual intercourse, but not readily reconcilable with 

the appellant's version of what happened. 

The complainant's mother testified that since the night in question the 

complainant had become withdrawn, had lost interest in her school work and had 

in effect dropped out of school. 

The regional court magistrate rejected the appellant's evidence as untrue 
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and unreliable and accepted the complainant's version. 

The conviction was confirmed by the court a quo (Van Reenen J with 

w h o m Van Deventer J concurred). Unfortunately, this judgment is marred by a 

misdirection. Van Reenen J found that it was reasonable to assume that the 

complainant had told the police in her statement that penetration had occurred. 

But he pointed out that complainant in her viva voce evidence had expressly stated 

that she did not know whether penetration had occurred and to what extent. The 

learned judge, therefore, held that there was a discrepancy between her statement 

and her evidence and that the prosecutor should have made her statement to the 

police available to the defence. Van Reenen J stated that because this was not 

done, an irregularity had been committed and the credibility finding of the 

magistrate should be ignored. Van Reenen J held that the court a quo was at 

liberty to decide the issue on the record before it. H e came to the conclusion that 

the appellant's version was irreconcilable with the complainant's conduct in 
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running away from the car, leaving her plimsoles behind, immediately 

complaining of having been raped by him, and in presenting vaginal abrasions not 

readily explicable on his version. Accordingly he upheld the magistrate's verdict. 

In m y view, no irregularity such as that found by the court a quo, was 

committed. It is pure speculation to say that the complainant used or would have 

used the word "penetration" in her statement to the police. Under cross-

examination she repeatedly stated that, according to her understanding, she had 

been raped, whether penetration had taken place or not, because the appellant had 

forced or tried to force his exposed penis into her vagina without her consent. It 

is, therefore, highly unlikely that she would have told the police that "penetration 

had taken place", instead of rather saying that she "had been raped". In any event, 

a court of appeal should not on the basis of mere assumptions and in the absence 

of clear evidence find that a trial court has committed an irregularity. There was 

consequently no error committed failure by the prosecutor in not handing the 


