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This appeal concerns the enforceability of a claim for
compensation under the Multilateral Motor Accidents Fund Act 93 of
1989 (“the Act”) - which has since been replaced by the Road
Accidents Fund Act 56 of 1996. The matter was argued in the court
a guo on a case stated in terms of Rule 33 (4). It was held that the
claim was enforceable. Leave to appeal was granted in this Court on
petition to the Chief Justice.

The material facts derived from the stated case and the
documents forming part thereof are the following. On 29 January
1991 one Bheki Shabala (the deceased) was a passenger in a motor
vehicle HKR 645 T when it was involved in a collision with a heavy
duty vehicle KDL 264 T - the property of Koornfontein Colliery. It
can be accepted for present purposes that the driver of vehicle
KDL 264 T was negligent and that his negligence caused the
collision. The deceased was killed outright.

As a result a claim was made on the appellant by the natural
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guardian, the grandmother, of a minor Sipho Mxolisi Shabala - the
lawful issue of Bheki Shabala. It should be added in parentheses that
respondent was at a late stage in the proceedings appointed curator ad
litem to the minor after his guardian died. The original claim form,
which is annexed to the stated case, was completed by the guardian
and this was forwarded to the appellant, together with the documents
listed below, under cover of a letter from claimant’s attorneys dated
18 March 1993. The form used appears to be an outdated version of
the prescribed form but no point was made of this either in the court
below or on appeal. I will refer to it as tﬁe MVA 13 form. The
supporting documents consisted of a photostat of the identity
document of the claimant - that is the guardian; a photostat of the
birth certificate of the minor; a photostat of the death certificate of the
deceased Bheki Shabala; a statement setting out the computation of
the claim and a copy of a sworn affidavit by one T N Madonsela, who

was the driver of the vehicle in which Bheki Shabala was a passenger
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explaining how the collision occurred. The letter requested a formal
acknowledgement of the receipt of the aforegoing documents. On 29
April 1993 the manager of appellant’s claims department, on
appellant’s behalf, wrote to cIaimant’s__ attorney. The letter sets out the
genesis of the present dispute. It reads :

“Your letter dated 18 March 1993 refers.
Please forward a full copy of the inquest record.

Please note that you have not complied with Article

62(b)(ii) and therefore your claim is not valid.

Please also furnish us with a full unabridged birth

certificate relating to the minor as proof of maternity.

We advise that we are awaiting an assessor’s report on

the merits of this matter.
We await your reply.”

The response by claimant’s attorneys need not be set out but it

should be noted that they did seck enlightenment as to the respects in
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which they had allegedly failed to comply with Article 62(b)(ii). This
enquiry was left unanswered. Afier summons a special plea was filed
in the action. That plea, dated 28 July 1991, takes the following form:

“The plaintiff alleges that her deceased husband (sic)
sustained injuries in a collision on 29 January 1991

which caused him to die on the same date.

In terms of Article 62(b)(ii) the plaintiff was obliged to
lodge simultaneously with her claim form a copy of the
inquest report or charge sheet which has a bearing on the

collision.

The plaintiff failed to furnish simultaneously with the
submission of her claim form an inquest report. In the
premises the plaintiffs claim is premature and

unenforceable.”

There are further facts to be noted. In the MVA 13 form
paragraph 7 calls, in circumstances where a person was fatally
injured, for additional information. This was responded to in the form
in the manner which I now set out. I quote the terms of the original

document and the response, inserting the letter A before claimant’s



response:

“(a)

(®)
(c)

(d)

Plek waar dood plaasgevind het. A. Blinkpan
distrik, Middelburg.

Datum van afsterwe A. 29.1.1991.

Is dit bekend of daar ‘n pgeregtelike dood
ondersoek gehou is.

(Heg “n afskrif aan van die verslag oor die
nadoodse ondersoek, indien beskikbaar.)

A. Nee - moontlik Ja.

Indien bekend, meld in watter hof. A. Blinkpan,
D-A.7, en Verwysingnommer A. MR 01280191.”

(The reference to MR 01280191 is a reference to the number of the

police docket - as paragraph 4 of the form makes clear.)

The death certificate which accompanied the MVA 13 form did

not, in its terms, give information as to how the injuries which caused

the death were occasioned. The affidavit by the driver appears to be

an affidavit relating to the driver’s own claim. The complaint of the

appellant is that, while fully describing the event and the fact that a

passenger in his vehicle was killed, it does not in its terms give the

name of the deceased. Appellant’s observations in this regard are
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correct. The question is whether or not these (separate) documents
are to be read together and further whether they are to be read with the
MVA 13 form. If the affidavit is to be read in isolation it cannot
suffice to establish that the deceased was the person killed in the
collision. If however the other documents are to be read with it the
lacuna in the affidavit is made good. The issue is framed in the stated
case as follows:

“The defendant contends that the plaintiff has not
submitted a valid claim form and that by virtue of the
provisions contained in the Multilateral Motor Vehicle
Accidents Fund, Act 93 of 1989, the plaintiff’s claim is
invalid; alternatively premature and consequently falls to

be dismissed with costs.”

[In 1996 claimant did obtain a copy of the inquest record and,
well after the close of pleadings, submitted this to appeliant. In the
stated case the effect of this was also raised as an issue but this was
seemingly either abandoned or simply disregarded and it need not

now be considered.]
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In terms of s 2(1) of the Act, the Agreement set out in the
Schedule thereto had the force of law as if it were a statute, Article
40 imposed an obligation on the Fund or its appointed agent (in this
case the appellant) to compensate a c'laimant who had suffered loss.
Article 62(a) provided that the claim for compensation was to be set
out in a prescribed form and was to be accompanied by a medical
report. The manner in which the medical report was to be completed
was laid down in article 62(b)}i). This then brings me to article
62(b)(ii) which is the article in issue in the appeal. Article 62(b)(ii)
read as follows:

“(ii) Where a person is killed outright in a motor
accident the completion of the said medical report
shall not be a requirement, but in such an event
the form prescribed by the Board in terms of
paragraph (a) shall be accompanied by
documentary proof, such as a copy of the relevant
inquest record or, in the case of a prosecution of
the person who allegedly caused the deceased’s
death, a copy of the relevant charge sheet from

which it can clearly be determined that such






