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SMALBERGER JA:

This appeal concerns the proper interpretation of
Rules 10 and 60(5) of the Magistrates’ Court Rules. The issues are
whether Rule 10 applies to both defended and undefended actions, or
only the latter; and whether Rule 60(5) can be invoked to revive a
summons that has lapsed.

The background facts are these. On 8 November 1993 the
appellant (as plaintiff) in his capacity as father and natural guardian of
his minor son, Sonwabo, issued a summons against the respondent (as
defendant) in the Magistrate’s Court, Grahamstown, for damages arising
out of an alleged assault. The summons was served on the respondent
on 11 November 1993. Appearance to defend was entered on 2

December 1993 and a request for further particulars was filed on 8
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December 1993. Despite repeated requests by the respondent and threats
to bring an application to compel their delivery (which never eventuated)
the particulars were only furnished on 13 February 1995. It is not
necessary to deal with the reasons for the delay.

On 6 April 1995 Ithe respondent filed a special plea that the
summons had lapsed in terms of Rule 10. On 6 November 1995 the
appellant sought to invoke the provisions of Rule 60(5) in an application
to extend the period provided in Rule 10 within which, after service of
the summons, further s’;ep_s in the prosecution of the action had to be
taken. In due course the matters were heard. The appellant’s application
was dismissed and the special plea upheld with costs. The appellant
unsuccessfully appealed to the Eastern Cape Division of the High Court,

but was granted leave to appeal to this Court. The judgment of the Court
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a quo is reported - see Manyasha v Minister of Law and Order [1997]
1 ALL SA 729 (E).
Rule 10 provides:

“10. If summons in an action be not served within 12
months of the date of its issue or, having been served, the
plaintiff has not within that time after service taken further
steps in the prosecution of the action, the summons shall
lapse. Provided that where the plaintiff or his attorney files
an affidavit with the clerk of the court before the expiration
of such period setting out-

(2) that at the request of the defendant an
extension of time in which to pay the debt
claimed or any portion thereof has been
granted to him;

(b) that in terms of the agreement judgment
cannot, save in case of default, be sought
within a period of 12 months from the issue of
the summons; and

(¢}  the period of the said extension,

the summons shall not lapse until 12 months after the

expiration of the period of extension.”

At the hearing of the matter in the Magistrate’s Court it was
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common cause that the appellant had not, after the service of summons,

“taken further steps in the prosecution of the action” until the further

particulars were delivered more than 12 months later. As a result, if the

Rule is applicable to defended actions the appellant’s summons will

have lapsed.

The issue whether Rule 10 applies to defended as well as

undefended actions appears to have first arisen for decision in Sibiya v

Minister of Police 1979(1) SA 333 (T). Tt was there held that the Rule

applied to both. Since then there have been conflicting judgments in the

Transvaal Provincial and Eastern Cape Divisions. The most recent

decision on the point is that of the Full Court of the Transvaal Provincial

Division in the case of Langenhoven v Comyn t/a Rags to Riches

1998(1) SA 710 (T), where the Court subscribed to the view expressed
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in Sibiya’s case. The judgments in which different views were
expressed are referred to in the Langenhoven judgment at 713 D - ],
They have both been reported - see Kinsman v Two Core Walling and
Driveways 1994(2) PH F 40; Die Trustees Indertyd van M & L Trustv
Jason Lucas h/a Lucas Quality Thatchers [1996] 4 ALL SA 237 (E).
The Langenhoven judgment also sets out (at 711 H) the Rule in its
original form, and traces, albeit not entirely accurately, its historical
evolution until 1968 when the present set of Rules was introduced (at
711 G to 712 D). It is unnecessary to repeét that history save o point
out that Order XXXIV (10) was first introduced by Government Notice
2323 of 22 December 1920 published inter alia in Government Gazette
1111 of 24 December 1920. It read at the time:

“Where no steps have been taken by the plaintiff to proceed

with the action within six months after the issue of
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summons, the summons shall automatically lapse.”

This Rule was amended (with effect from 1 November 1923) by
Government Notice 1442 of 25 August 1923, published inter alia in
Government Gazette 1340 of 31 August 1923,

The part.ies .are a;’ .z'dem that the Magistrates’ Court Rules have
statutory authority and should be construed in the same way as any other
legislative enactment (Chasfre Investments (Pty) Ltd v Majavie and
Others 19711} SA 219 (C)at 223 G - H). Itis trite that the primary rule
in the construction of statutory provisions is to ascertain the intention of
the Legislature; in the present matter it is, more pertinently, the intention
of the rule-maker that needs to be determined. One seeks to achieve this,

in the first instance, by giving the words of the provision under

consideration the ordinary grammatical meaning which their context
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dictates, unless to do so would lead to an absurdity so glaring that the
rule-maker could not have contemplated it (Public Carriers Association
and Others v Toll Road Concessionaries (Pty) Ltd and Others 1990(1)
SA 925 (A)at9421-1]).

As a starting point in interpreting Rule 10 one shouid have regard
to the words “summons in an action”. Without qualification they are
wide enough, on a literal interpretation, to encompass all actions,
undefended or defended. Prima facie the Rules must be taken to apply
fo all actions unless there is an express provision or a clear implication
to the contrary. Neither indication is present in the Rule, as will appear
more fully below.

The contextual setting of Rule 10 - its arrangement within the

overall scheme of the Rules - lends support to an argument that it was
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intended to apply to undefended actions only. This is because it is
positioned after the Rules relating to matters such as summons
commencing action and service of process but before those dealing with
judgment by consent, judgment by default and appearance to defend.
The sequence of the Rules would therefore tend to suggest that Rule 10
should be confined to undefended actions. This argument is negated,
however, if one has regard to the origin of the Rule in its present form.
It was introduced with practically identical wording to its present form
in 1936 as Order XXXIV (10). (Such differences in wording as exist are
minor, purely grammatical, do not affect the meaning of the Rule and
can be disregarded; for practical purposes the original and present form
are identical and I shall regard them as such.) The Rule occupied the

same position as its predecessor - towards the end of the Rules and after






