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The appellant has for many years carried on business in the textile industry in

Hammersdale, in Kwa-Zulu Natal. During 1991 it employed a total work force of some

442 persons. At the beginning of that year the appellant company started wage negotiations

with the respondent union, which apparently represented the majority of the work force.

The negotiations, which had commenced early in February, dragged on inconclusively, and

so, early in April, appellant declared a dispute. A Conciliation Board was duly established

to medtate the dispute, but on 24 July, while the Conciliation Board was still engaged in

attempts to resolve the issue, those workers who belonged to respondent embarked on an

illegal strike. Some 75 workers, who presumably did not belong to respondent, did not take

part in the strike.

The strike seems 1o have been a most unpleasant incident. According to appellant’s

resurné of the events, strikers formed up in squadrons chanting anti-management slogans,

displayed derogatory placards, and conducted noisy sit-ins on the factory premises. Threats

of death were alleged to have been made by the shop stewards against specific members of
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the management of the factory, and some R30 000 worth of new equipment was taken out

of the factory. When eventually on 2 Auvgust the police informed the appellant that the

strikers together with outside elements were marching through Hammersdale to the factory

premises, “the chairman made his final decision known i.e, the summary dismissal of the

striking workers. This done the gates were closed.”

This seenis to have brought the respondent and its members to their senses, and on

6th August officials of the respondent met with representatives of the appellant and

formally apologised for the “mistakes” their members had made. They pleaded with

appellant to re-instate their members who now had no money and whose families were

suffering. They conceded having learnt their lesson and undertook that it would not happen

again. They committed themselves to future co-operation and to repair the damage to their

mutual relationship.

Appellant relented, and though it steadfastly refused to withdraw the dismissals, it

agreed to re-employ the strikers on a temporary basis for 3 months on its terms. These

terms, incorporated in the written agreement each worker seeking re-employment was
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required to sign, were strict and uncompromising. They read i.a. as follows:

“TERMINATION.

5.1  This Contract of Employment is subject to 24 hours notice of termination
by both parties.

5.2 This Contract terminates on Thursday 12 December 1991, and payment for
that week will be effected on Friday 13 December from 11h00.

ACCEPTANCE.

6.1 I do hereby accept that ! am accepting a Temporary Contract of
Employment and do not expect any greater rights than those granted by law
to temporary workers. In addition, I fully understand that [ have no
expectation of this Contract being renewed.”

The terms of the contract were clear and explicit and left no room for

misunderstanding or for the entertainment of any false hopes.

But then the appellant, acting presumably in what it considered to be ex abundante
cautela, called a meeting of all the striking workers prior to their signature of these
contracts of temporary employment. The workers were addressed by Mr. Varoli, the
appellant’s managing director, and a video recording was made of the occasion. In the

course of his address Varoli stressed the temporary nature of the contract but then

proceeded to say:
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“Now the purpose of that contract ... is to see whether we at management and you
as workers ... can develop a relationship that we can work together, to see if we can
work together and if we can work together we will review this contract with the

workers that can work.”

Then later on he said:

“What is the purpose of this contract? The purpose of this contract is to see
whether we can re-establish a working relationship that we used to have between
the workers and management. That means we develop a working relationship that
we can work together well. If management for example has difficulty with some
workers, if we see there is a group of workers that has a lot of difficulty,
management does not have 1o renew the contract. IF however there are workers that
management feels happy about, then management will renew the contract. They

will come out with a new contract, a permanent contract. [s that understood?”

These assurances by the Managing Director of the appeliant clearly conveyed to the

workers that, despite the strict wording of the temporary contract to the effect that they

were 10 have no expectation of the contract being renewed, they could in fact entertain such

an expectation if they behaved themselves so well during the three month period that

management felt happy about them. In fact, not only would their contract be renewed, but

appellant would “come out with a new contract” offering them permanent employment.

It would appear that all the striking workers agreed to accept this offer and each of
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them signed a separate contract of temporary employment with the terms stated above.

Before the three month period had expired appellant began entering into fresh contracts

with certain of the workers in terms of which they were permanently employed by appellant

as from a specified date in 1992, Eventually all but 40 workers were re-employed. The

forty who were not employed are those in respect of whom the respondent has brought the

present proceedings. The respondent was unsuccessful before the Industrial Court but

succeeded in its appeal to the Labour Appeal Court. The present appeal is against this latter

judgment which was one given by the majority of its members.

In the proceedings before the Industrial Court the parties handed in a document

recording what was common cause between them. From this document it appears to have

been common cause that during the currency of the temporary employment contract the

appellant conducted a “selection exercise” in order to determine which of its employees

would be offered permanent employment and which not. In making this selection appellant

did not consult the respondent or any of the individual workers. In fact it was appellant’s

case that the fate of those employees who had not been offered permanent employment had
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been decided by their managers in consultation with “management”, They had subjectively

assessed the workers and rejected them on the basis of factors such as absenteeism, poor

work performarice, poor relationship with the managers and co-workers. [t was also

common cause that the workers who had been rejected were ignorant of the alleged grounds

for their rejection; that they were not informed of the reasons for this rejection; and that

they had not been required to attend any of the hearings in respect of such decision.

It was also common cause that nobody was rejected because of operational

requirements of the appellant. The evidence led before the Industrial Court did not add

materially to these agreed facts and the determination of whether or not this procedure

constituted an unfair labour practice may conveniently be decided on such facts.

If, then, one has regard to the salient features of the dispute, one finds that some

370 of the appellant’s 442 employees were dismissed for striking illegally. Then, as a result

of respondent’s intervention, appellant was persuaded to offer a coniract of temporary

employment to all the striking workers. This contract in its wording was unequivocally one

for three months employment and no more. Before the employees were afforded an






