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MELUNSKY. ATA: 

Ernest Rupert W e b b ("the testator") executed his last will and testament at 

Umtata on 26 February 1976. In 1978 he suffered a severe stroke which resulted in his 

incapacitation. H e died on 21 February 1990. H e was survived by his only sons, the 

appellant, Gary Rupert Webb, (who was the applicant in the Court a quo) and Rodney 

Ernest Webb ("Rodney"), the younger son. Rodney died on 7 March 1993 as a result 

of injuries sustained in a motor accident. His widow is the executrix in his estate and the 

sole beneficiary under his will. She was cited as the third respondent in the Court a quo. 

The first and second respondents - the executor in the testator's estate and the Master 

of the Transkei High Court - have taken no part in these proceedings and abide by the 

decision of this Court. 

During his lifetime the testator was the owner of the Tafalehashi Trading Station 

which is situated in the Elliotdale district of Transkei. Shortly after the death of the 

testator's wife in 1972 Rodney joined him at the trading store and assisted him in running 

the business. O n 27 February 1976, the day after the testator executed his will, he gave 
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Rodney a power of attorney which, in effect, authorised Rodney to conduct the business 

on his behalf. After the testator's incapacitation a curator bonis was appointed to take 

charge of his property but Rodney remained in effective control of the trading store until 

his o w n death. The third respondent moved to Tafalehashi in 1979. She assisted 

Rodney in running the business and married him in 1980. In the same year the testator 

was placed in a care centre in Margate where he remained until he died. 

The Tafalehashi Trading Station was the most valuable asset in the testator's 

estate. The testator owned the business and the land on which the business was 

conducted. There were various buildings on the land including a shop and a dwelling 

house. According to the liquidation and distribution account the immovable property 

and the business had a "book value" of almost R600 000 and the only other asset in the 

testator's estate consisted of the proceeds of a policy amounting to R 7 810. It is not 

disputed that the current value of the immovable property is considerably more than the 

"book value". The increase in value may, in part, be due to the fact that Rodney made 

substantial additions and improvements to the land and buildings. The testator 
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apparently owned another asset, a seaside cottage with a value of about R1 50 000, which 

is not mentioned in the estate account. 

This appeal concerns the proper interpretation to be given to clauses 2 and 3 of 

the testator's will. These clauses read: 

"(2) I give and bequeath to my son, R O D N E Y E R N E S T W E B B , my Trading 

Station known as TAFALEHASHI, which is situate in the district of 

ELLIOTDALE, together with all my Estate and Effects, both movable 

and immovable, and wherever situate, nothing excepted, but subject to 

the condition as he is inheriting all my Estate and Effects, that he shall 

effect payment to my son, G A R Y R U P E R T W E B B , of the sum of 

S E V E N T Y T H O U S A N D R A N D (R70 000,00) and which bequest shall 

be subject to the following terms and conditions:-

(a) T H A T the aforesaid sum of S E V E N T Y T H O U S A N D R A N D 

(R70 000,00) shall be paid, free of interest, in equal annual 

instalments of T E N T H O U S A N D R A N D (R10 000,00) each, the 

first instalment to be paid within one (1) year of the date of my 

death, and thereafter the sum of T E N T H O U S A N D R A N D 

(R10 000,00) per annum, until the full sum of S E V E N T Y 

T H O U S A N D R A N D (R70 000,00) has been paid. I direct that 

in the event of any one (1) instalment not being paid by the 

stipulated date, then the full balance then owing shall immediately 

became due and payable by him without notice. 
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(b) T H A T the said R O D N E Y E R N E S T W E B B , as security for his 

aforesaid indebtedness, shall register a First Mortgage Bond over 

the said TAFALEHASHI TRADING STATION, in favour of his 

brother the said G A R Y R U P E R T W E B B . The cost of 

registering the said Bond shall be borne by the said R O D N E Y 

ERNEST W E B B . I direct that the said Bond shall be registered 

simultaneously with the transfer of the said TAFALEHASHI 

T R A D I N G STATION into the name of R O D N E Y E R N E S T 

WEBB. 

(3) I direct that in the event of my son, the said R O D N E Y ERNEST W E B B 

failing to accept the inheritance as set out by me above, and subject to the 

said terms and conditions, in writing within thirty (30) days of the date of 

my death, or in the event of the said R O D N E Y E R N E S T W E B B failing 

to comply with the terms and conditions of the inheritance as set out 

above, or in the event of the said R O D N E Y E R N E S T W E B B not 

wishing to inherit the said TAFALEHASHI T R A D I N G STATION, and 

to effect payment of the said sum of S E V E N T Y T H O U S A N D R A N D 

(R70 000,00) to his brother, G A R Y R U P E R T W E B B , then I direct that 

the aforesaid bequest shall fall away, and I then hereby nominate, 

constitute and appoint my sons, R O D N E Y E R N E S T W E B B and G A R Y 

R U P E R T W E B B , to be the sole and universal heirs, in equal shares, of 

all my Estate and Effects, both movable and immovable, and wherever 

situate, nothing excepted, and including the TAFALEHASHI T R A D I N G 

STATION." 

In terms of the liquidation and distribution account of the testator's estate, drawn 

by the first respondent and confirmed by the second respondent, the whole estate was 
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awarded to Rodney "in terms of clause 2 of the will and subject to clause 3 of the will 

and the bequest price payable in terms of clause 2 of the will." 

The appellant instituted motion proceedings in the Transkei Supreme Court. In 

an amended notice of motion he sought an order in the following terms: 

1. 1.1 declaring that the provisions of the rider to clause 3 of the 

Will of the Testator, E R N E S T R U P E R T W E B B in his 

Last Will and Testament dated 26 February 1976 are 

applicable; 

1.2 setting aside the award of the First Respondent and\or 

made or confirmed by the Second Respondent in the First 

and Final Liquidation and Distribution Account dated 12 

November 1991 that the Tafalehashi trading site including 

land and buildings be transferred to R O D N E Y E R N E S T 

WEBB; and 

1.3 ordering that the said G A R Y and R O D N E Y be declared 

to be the sole and universal heirs in equal shares of the 

entire estate and effects of the late E R N E S T R U P E R T 

W E B B being both movable and immovable and wherever 

situate nothing excepted and including the Tafalehashi 

Trading Store. 
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2. Ordering that each Respondent pay the costs of this application only in 

the event of the Respondents or any one of them opposing the relief 

sought herein or such amended relief as this Honourable Court may deem 

appropriate, alternatively, that the costs hereof be paid out of the 

deceased Estate of the Late E R N E S T R U P E R T W E B B . 

Beck JP dismissed the application with costs but granted the appellant leave to 

appeal to this Court. 

As will appear later in this judgment what is in issue in this appeal is only 

whether, on a proper construction of the will, the bequest vested in Rodney a morte 

testatoris and, if it did, whether it was transmissible to his heirs. In order to appreciate 

the appellant's contentions on these issues, it is necessary to have regard to what 

occurred after the testator's death. Rodney complied with the first stipulation contained 

in clause 3 of the will by duly accepting the inheritance in writing within thirty days of 

the testator's death. During January 1991, and within a year of the testator's death, the 

third respondent, on behalf of her husband, sent the appellant a cheque for R 1 0 000 

which represented the first instalment of the R70 000 debt. Rodney's attorneys sent the 
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appellant a second cheque for R10 000 on 3 February 1992 and a further cheque for the 

same amount on 11 March 1993, some days after Rodney's death. The appellant 

received the cheques but he did not present them for payment or acknowledge receipt 

thereof During the course of a telephone conversation on 11 January 1994 between the 

third respondent's attorney and the appellant's attorney the former offered to pay the 

appellant the amount of R70 000. The offer was repeated in writing two days later, and 

some months before the commencement of these proceedings, but was rejected. 

Before the re-incorporation of Transkei into the Republic of South Africa in 

1994, a person who was not a Transkeian citizen could not acquire immovable property 

without the written consent of the Minister of Local Government in terms of s2 of the 

Acquisition of Immovable Property Control Act, 21 of 1977, which came into operation 

on 25 August 1977. Rodney was not a Transkeian citizen (although he had applied for 

citizenship as early as 1987) nor had he been able to obtain Ministerial approval to enable 

him to acquire ownership of the trading station. After the Act came into force and until 

his death Rodney was unable to take transfer or to register a mortgage bond over the 


