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IN THE SUPREME COURT OF SOUTH AFRICA

(APPELLATE DIVISION)

CASE NO. 324/94

In the matter between:

TV METU APPELLANT
VERSUS

THE STATE RESPONDENT
CORAM: SMALBERGER, NESTADT et SCHUTZ JJA
DATE HEARD: 18 Augustus 1995

DATE DELIVERED: 28 August 1995

SCHUTZ JA



JUDGMENT

SCHUTZ JA:

The appellant together with his wife, who was the second

accused, was convicted by a regional court of the unlawful possession of

a pistol and certain ammunition. Their appeals to the Witwatersrand

Local Division against conviction and sentence failed. The appellant

now appeals against conviction and sentence with leave of that court.

His wife did not seek to appeal further, presumably because she was not

sentenced to an obligatory prison sentence.

The appellant was found guilty on three counts, all arising



out of the same incident. The first count related to the a 9 mm
Browning pistol, the second o thirty one 9 mm, eighteen 7.65 mm, eight
6.35 mm, fifty .38 inch special, twenty 6.35 mm, fifty .22 inch and one
.45 inch cartridges. Count three related to a single AK 47 cartridge,
intended for use in a machine gun. The appellant was sentenced to
three years imprisonment on the first count, four on the second, and two
on the third. The sentences were to be served concurrently, so that the
effective term of imprisonment imposed was four years.

The State case was founded upon the evidence of detective
sergeant Hendriks, whose evidence is largely uncontested. On 7
December 1992, acting on information, he went to the two accused's

home at No 451 Mailulupark, Vosloorus, where they lived with their



three children aged 11, 8 and 7. The appellant was not at home on that

day, but his wife was. FHendriks entered through the kitchen door and

went straight to an apparently unoccupied bedroom next to the main

bedroom. The wife followed Hendriks into the room, which was the

object of his first search. In it were a double bed, a single bed, a

wardrobe and built in cupboards. He opened the top drawer of the

wardrobe and stuck his hand in behind it. In due course he fished out

two bags containing the various articles which are the subject of the three

charges ("the weaponry”), as also some holsters and gun-cleaning

equipment. Although her case is not before us, it should be mentioned

that Hendriks's evidence was accepted that her initial animation deserted

her when she saw the trend of his search, and that she gave no answer



when he asked her whose were the articles that he had brought out.

Again according to Hendriks, it was only at a considerably later stage

that she told him that the articles belonged to one Wellington Dey, who

had been shot dead by the police some eight months before. Hendriks's

later enquiries revealed that Wellington Dey was himself a policeman,

and that he had been shot by members of the vehicle robbery squad.

Hendriks then arrested the wife.

The following day the appellant came to his office. After

making some statements which were not admissible, the appellant

claimed, as had his wife, that the weaponry found belonged to

Wellington Dey.

The appeal on the merits largely revolved around the



submission, variously couched, that it was reasonably possible that the

weaponry had been introduced and possessed, unknown to the appellant,

by either of two earlier occupants of the room, Wellington Dey

aforementioned, and after him the wife's brother, one Efraim Janjie.

The essential conflict between the evidence of Hendriks and

that of the appellant relates to what the latter said at the former's office.

According to the appellant he said that a camouflage suit also found

during the search of the house on 7 December belonged to Wellington

Dey. He did not say anything about the weaponry. Indeed he knew

absolutely nothing about it. Hendriks on the other hand, whilst agreeing

about the camouflage suit, gave evidence that the appellant had also said

that the weaponry belonged to Wellington Dey. He did not say nor



imply that he knew nothing about it.

The magistrate accepted the evidence of Hendriks and

rejected that of the then two accused. Hendriks he described as an

excellent witness, fair in favour of the accused, observant and possessed

of a good memory. The appellant's version, in so far as it conflicted

with that of Hendriks, he had no difficully in rejecting. Mr du Plessis,

for the appellant, argued the appeal on the footing that he had to accept

that Hendriks's account of his conversation with the appellant was

correct.,

The appeal was accordingly concerned with whether an

inference of knowledge of the presence of the weaponry must be drawn

from Hendriks's evidence. The difficulty in the appellant's way once



Hendriks's version of their conversation is accepted is that the statement

that the weaponry belonged to Wellington Dey necessarily implied

knowledge of its presence. It may be that it was owned by Dey

but that does not affect the inference of knowledge on the appellant's

part. It is an ingredient of the reasoning leading to an inference of

knowledge. As the magistrate said: "Jy kan tog net so 'n stelling maak

as jy weet dit 18 Dey se goed en jy kan tog net so 'n stelling maak as jy

weet dit is daar.” Nor do arguments that the appellant was advancing

merely a suggestlion or a theory or a possible explanation help in the face

of Hendriks's clear evidence, and in the absence of evidence from the

appellant himself that he spoke in that mode. His version is that he said

nothing about Dey's connection with the weaponry.



Once it is found, as I think it must be found, that the

appellant had knowledge of the weaponry a finding of at least joint

possession follows, and Mr du Plessis did not argue to the contrary.

Either the appellant held the same for himself, or he knew of its

introduction into his house by either Dey or Jantjies, and exercised

physical control after the death of the one or the departure of the other.

Accordingly the appellant was rightly convicted on counts

one and two. For the moment I have excepted count three because of a

point very fairly raised by Mr Sheer, who appeared for the State. In

count three the appellant was charged with contravening s 32(1)(e) of the

Arms and Ammunition Act 75 of 1969 ("the Act") in that he possessed

ammunition intended to be fired from a machine gun or any similar
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armament, namely one AK 47 cartridge. In terms of s 1 a machine gun

includes any firearm capable of delivering a continuous fire for so long

as pressure is applied to the frigger thereof. It was proved that the

cartridge found was intended to be fired from an AK 47 but there was

no evidence that an AK 47 is a machine gun. To my mind it would be

quite unrealistic for this Court not to take judicial cognizance, as the

magistrate also appears to have done, that an AK 47, that notorious

murder weapon, can be set to operate as a machine gun. From this it is

not to be inferred that the State may with impunity be careless about

proving the qualities of possibly less well known weapons. This point

out of the way I am of the opinion that the appellant was rightly

convicted also on count three.
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The magistrate found the charges proved without resort to

the presumption contained in s 40(1) of the Act but held that in any

event it did have application to the appellant's situation, and that he had

not discharged the onus cast upon him of disproving possession. In the

course of so doing the magistrate rightly distinguished the case of S v

Tshabalala 1988(4) SA 883(W) on the footing that the two accused, both

with knowledge of the presence of the weaponry, as husband and wife,

exercised joint control over the household.

In the light of this Court's finding as to proof of actual

possession it is unnecessary to say anything about the conceivable

unconstitutionaltity of the presumption contained in s 40(1) - see S v

Zuma and Others 1995(4) BCLR 401(CC) at 421 [-422 E. We express






