RO
CASE NO. 458/93

IN THE SUPREME COURT OF SOUTH AFRICA

(APPELLATE DIVISION)

In the matter between:

RICHARDS BAY IRON & TITANIUM

(PTY) LTD & TISAND (PTY) LTD APPELLANTS

and

THE COMMISSIONER FOR

INLAND REVENUE RESPONDENT

CORAM: CORBETT CJ, BOTHA, EKSTEEN, HOWIE et
MARALIS JJA

HEARD: 2 MAY 1995

DELIVERED: 24 AUGUST 1995

JUDGMENT

MARALIS JA/

9



i

MARAIS JA/

These are appeals by Richards Bay Iron and Titanium

(Pty) Ltd ("RBIT") and Tisand (Pty) Ltd ("Tisand") against the

dismissal by the Natal Income Tax Special Court of their respective

appeals against the Commissioner for Inland Revenue's assessment of

the normal tax payable by RBIT for the years of assessment ended 31

December 1987,1988, and 1989, and by Tisand for the years of

assessment ended 31 December 1987, 1988, 1989 and 1990. The

income generating activities of RBIT and Tisand are so closely

intertwined that the hearings of both appeals were consolidated before

the court 8_quo, as were the appeals to this court. Both appellants

were represented by the same counsel and attorneys in the court a

quo. On appeal to this court they were represented again by the same
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counsel and attorneys.

The questions which fall to be considered will be better
understood if their formulation is deferred until after the factual
background giving rise to them has been skeﬁched. The coastal dunes
in the vicinity of Richards Bay in Zululand are rich in certain
minerals. RBIT and Tisand join forces to extract and beneficiate those
which are valuable, The process, in broad, consists of creating in the
dunes self-contained ponds of water into which dune sand is made to
slump by undermining the face of the dunes; of removing the
resuitant siurry by suction with the aid of a floating dredger; of
separating the heavy mineral concentrate from the dune sand in a
floating concentrator plant by means of a gravity separation process;
of separating that heavy mineral concentrate in a mineral separation

plant into rutile, zircon, monazite and ilmenite; and of thereafter



beneficiating the ilmenite in a sophisticated smelter complex to yield

titania slag and an iron of high purity.

Rutile and zircon are sold as mineral sands. Rutile is

used as a raw material in the manufacture of pigment and in the

production of titanium metal, as well as a flux coating on welding

clectrodes. Zircon is used mostly as an opacifier in ceramic glazes, a

constituent of refractory materials used in the production of steel and

glass, and as a moulding sand in foundries. It is also used in the

production of zirconium oxide, metal and chemicals, sanitary ware and

tiles.

The titania slag is cooled, crushed and screened into

different grades, stored in silos, and sold to customers both here and

abroad. It is an essential raw material for the production of titanium

dioxide pigment which is a white pigment used in the production of
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paints, plastics, paper and printing inks. It is also used in the

production of textile fibres and vitreous enamels.

The high purity iron is essentially a raw material used by

the ductile iron foundry industry. The iron's low manganese and

phosphorus content provides important metallurgical and economic

advantages for the industry. The iron is marketed in the form of

"pigs" or ingots.

The role of each of the appellants in this process requires

explanation. Tisand is owned by a majority of South African

shareholders and holds the mineral rights which are being exploited.

RBIT is owned by a majority of Canadian shareholders. The two

companies operate in conjunction with one another under the style

Richards Bay Minerals. Tisand conducts the operations which result

in the production of the heavy mineral concentrate. It separates them
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into three main products, namely, ilmenite, rutile and zircon. Some

monazite is also produced. It sells the ilmenite to RBIT and the rutile

and zircon to whomsoever will buy them (mainly, purchasers abroad).

The monazite was at one time readily saleable but has become less so

as a consequence of the discovery of a better product in China.

Tisand sells it when it can. RBIT processes and smelts the ilmenite

purchased from Tisand to produce titania slag and high purity iron,

mainly for export.

In the course of these operations, there are brought into

existence at various stages what are described by appellanis as

"stockpiles” of material. It is the status in tax law of some of those

stockpiles, and the extent, if any, to which they are to be taken into

account in assessing appellants' taxable income, which require to be

considered in this appeal. That necessilates a more detailed



description of some aspects of appellants’ operations, and the nature

of the relevant stockpiles.

From every 1000 tons of dune sand, Tisand produces

some 50-70 tons of heavy mineral concentrate of which about 70 per

cent are valuable heavy minerals. The heavy mineral concentrate is

pumped to a specially prepared stockpile area and it is that concentrate

which is referred to as stockpile 1. Heavy mineral concentrate taken

from there may go directly into the mineral separation plant or may go

into another stockpile of heavy mineral concentrate maintained at the

plant. That stockpile is known as stockpile 2, or the "Sunday"

stockpile and it serves as a "stand-by" supply of heavy mineral

concentrate to ensure that at all times there will be a supply of

concentrate available to keep the plant operating continuously.

Temporary shut downs are expensive and restarting complicated.



What is in stockpiles 1 and 2 is mainly a mixture of ilmenite, rutile,
zircon, and monazite.

Tisand subjects the heavy mineral concentrate to treatment
in a minerals separation plant. What emerges is, on the one hand,
ilmenite which goes into stockpile 3, and is referred to as roaster feed
and, on the other, a mixture of rutile and zircon which goes into
stockpile 4. There is also a residual mixture of ilmenite, monazite,
rutife and zircon (described as ISR (low susceptible rejects)
concentrates in the documentation and the record) which constitutes
stockpile 5. The material in stockpile 5 is subjected by Tisand to a
process designed to extract from it, and to separate, any remaining
ilmenite. Any ilmenite so recovered is added to stockpile 3. It is the
ilmenite in stockpile 3 which is sold by Tisand to RBIT. The

monazite is also separated from the material in stockpile 5 during this



process, as are the rutile and zircon. The monazite is stored in a silo
and referred to as stockpile 9. The rutile and zircon recovered will
have not yet have been separated from one another and they will be
processed together with the rutile and zircon mixture emanating from
stockpile 4. The two minerals are separated from each other by
electrostatic techniques. The rutile goes into a silo described as
stockpile 6. The zircon is subjected to further treatment which yields
two grades of zircon. The standgrd grade goes to stockpile 7; the
prime grade goes to stockpile 8. That describes Tisand's operations
sufficiently for present purposes, and accounts for stockpiles 1 to 9.
I turn now to the operations of RBIT.

RBIT subjects the ilmenite in stockpile 3 to a roasting and
magnetic process which removes calcium and chrome from it and

renders it suitable for smelting. It emerges as pure ilmenite and it is






