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The appellant stood trial in the Cape Provincial Division of the 

Supreme Court on two counts of murder, three of attempted murder, and 

a contravention of section 39(l)(m) of the Arms and Ammunition Act N o 

75 of 1969, that is, handling a firearm while under the influence of 

liquor. H e pleaded not guilty on all of these. H e elaborated on this, 

stating that he suffered from amnesia and could not remember (and 

therefore could neither admit nor deny) the allegations made in the 

indictment; but, were they to be established, had temporarily lacked 

criminal capacity at the relevant time. That lack was due not to mental 

illness or defect as contemplated by section 78(1) of Act 51 of 1977, but 

was attributable to non-pathological factors, namely a combination of 

severe emotional stress and intoxication. 

H e was convicted of culpable homicide, murder, two counts of 

attempted murder, and the charge under the Arms and Ammunition Act. 
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The effect of the sentences imposed in November of 1990, ordered to run 

concurrently save as regards so much as was suspended, is that he is to 

serve four years of imprisonment, a further six years being conditionally 

suspended for five years. (He has been out on bail pending this appeal, 

brought by leave of the court a quo against both his convictions and 

sentences.) 

The evidence of the State witnesses as to the events underpinning 

the charges, is, understandably in view of his alleged amnesia, largely 

undisputed. This may be summarized as follows. I refer to the dramatis 

personae in what follows by their first names or, as regards the two 

transvestites involved in the events in question, their nicknames. 

Adelaide de Sousa, then 18 years old, regarded Yolanda Jallahrs, 

then 16, as her best friend. Yolanda was friendly with, and until the 

night in question Adelaide knew by sight, two "girls", usually called 
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Brooke (as in "Brooke Shields", the film star) and Adele, who were 

actually males: Deon Brown and Adiel Bekko. They however dress and 

disguise and regard themselves as women and admit to being 

homosexual. The inconsequential events leading up to these four leaving 

for the Westridge City nightclub in Mitchells Plain in the early hours of 

the morning of Saturday the 20th of May, 1989, are of no moment. The 

four cadged a lift and arrived there not long before closing time. After 

a few dances, closing time being at hand, Adelaide saw an acquaintance, 

Randall Adams, and asked for transport home. H e was there on his 

motorcycle, so went to his friend of at least five years' standing, the 

appellant, who had arrived earlier by car, and asked him to oblige. 

I interpose the appellant's version of the events of the evening up 

to this stage. H e had met up there earlier with Randall and another 

friend, Shaun van der Westhuizen. The woman, Celeste, with w h o m the 
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appellant had a relationship and by w h o m he had a child, had been 

abrupt with or ignored him when he visited her parental home earlier 

where there was a "sort of a party", it being her father's birthday. He 

had a few drinks but, because of her attitude, he left early, at about 

eleven. At home he found his family ail asleep so drove to Westridge 

where he came across Randall and Shaun. They invited him in and had 

a few drinks together, after which they separated. Randall and Shaun 

went to the bar and the appellant and his brother-in-law Andre" Cochran 

were involved in an incident in which the appellant's (licensed) fire-arm, 

a .45 Remington pistol which he usually carried with him, featured. (He 

bought this in 1984. H e was working at a video shop in Mitchells Plain 

at the time, used to be summoned after hours to go and check when the 

burglar alarm went off, "and on occasions I found guys busy breaking in, 

I couldn't really do anything but chase them with the car which I was 
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driving at the time". H e usually took spare ammunition on his outings, 

in the headrest of his car, "to protect myself in case of anything 

happening") H e told the court that he had joined Andre" in the foyer of 

the nightclub. André seemed very drunk. Drinks were ordered. A n 

argument followed between the club bouncer and André, about payment. 

The bouncer took off his jacket, apparently intent on assaulting André 

The appellant, w h o judged André to be vulnerable because of his 

condition, took off his pistol and put it on the table - he explained, "in 

case I got into a scuffle with the bouncer that he wouldn't grab the 

firearm" - went up to the bouncer and told him he would have to hit the 

appellant first, "before he is going to have a fight with m y brother-in-

law". Nothing came of this spat. Appellant took up the pistol and was 

entering the disco when the bouncer told him that firearms were not 

permitted there, and appellant agreed to put it in the establishment's safe. 
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Shortly after, he and his two friends Randall and Shaun left. They were 

still chatting outside, when Adelaide approached Randall and asked for 

a lift for herself and her friends. 

I return to the prosecution version of what followed, omitting 

irrelevant detail on which this differed from appellant's. The appellant 

agreed to provide a lift. The group moved off to Yolanda's home in 

Tulip Street, Lentegeur, Mitchells Plain, the appellant in his car with 

Shaun and the two genuine and two ostensible females, and Randall 

following them on his motorcycle. There at Yolanda's suggestion the 

greater part of the group went off by car, and returned from a shebeen 

with a bottle of rum, and coca-cola. They all drank in the car, Adelaide, 

Shaun and Randall less than the others. The appellant and Yolanda went 

off on Randall's motorcycle to go and get appellant's tape-recorder to 

provide music for the party in the car. T w o further car trips were 



8 

undertaken, once to buy something to eat, later to get another bottle of 

rum. O n that occasion Shaun drove the appellant's car. The appellant 

was in the back seat, petting Yolanda who was well under the weather 

by then. The appellant suggested they should go to the beach. He 

transferred his amorous attentions to Brooke, and on arrival at the beach, 

the pair of them left the car and disappeared into the bushes. According 

to Adelaide, both were intoxicated, judging by their gait and speech. 

Randall went off for a long swim. W h e n he had earlier taken a glass out 

of the cubbyhole, Adelaide saw appellant's gun. She took it out and hid 

it under the car seat. After a while the appellant and Brooke returned, 

arms linked amicably. At about seven in the morning, the liquor all 

gone, they decided to return to Tulip street. Shaun, Randall and 

Adelaide were reasonably sober, Yolanda very drunk. She had been 

sleeping on the back seat, was woken and moved to the front. Adelaide, 
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the appellant and the two transvestites sat in the rear, the appellant now 

fondling Adele. According to Adelaide, Adele unzipped "her" jeans and 

the appellant had his hand there, "maar dan ruk sy sy hand weer uit". 

Adele was trying to steal the appellant's watch from his arm. 

Randall (who had been for that long swim at Mnandi Beach) and 

Adelaide (who drank little because she suffers from asthma) between 

them gave a reasonably coherent account of the chaotic events that 

occurred when they stopped in the vicinity of Yolanda's home. 

According to Randall, an argument had broken out en route among those 

seated in the back of the car, about the fact (hat the transvestites were 

men, not women. It became progressively more heated. When the car 

came to a halt the appellant and the two got out. The appellant was 

angered by the fact not only that they were men, but that his friends, 

Shaun and Randall, had kept him in the dark about this fact. Adelaide's 


