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Case No 725/1993

IN THE SUPREME COURT OF SOUTH AFRICA

(APPELLATE DIVISION)
In the matter between:

THE LONDON STEAM-SHIP OWNERS MUTUAL
INSURANCE ASSOCIATION LIMITED Appellant

and
WESTDEUTSCHE LANDESBANK GIROZENTRALE  First Respondent

THE FUND CONSTITUTED BY THE PROCEEDS
OF THE SALE OF THE mv "PACIFIC TRADER" Second Respondent

STANDARD STEAMSHIP PROTECTION AND
INDEMNITY ASSOCIATION OF BERMUDA LIMITED Third Respondent

STANDARD STEAMSHIP OWNERS'
MUTUAL FREIGHT,DEADFREIGHT, DEMURRAGE
AND DEFENCE ASSQCIATION LIMITED Fourth Respondent

CORAM: CORBETT CJ, SMALBERGER, EKSTEEN, VAN DEN
HEEVER et OLIVIER, JJA

HEARD: : 12 MAY 1995

DELIVERED : 24 AUGUST 1995

JUDGMENT
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EKSTEEN, JA

EKSTEEN, JA

On 1 August 1990, and at London, England, the Westdeutsche
Landesbank Girozentrale ("the first respondent™) concluded a written
loan agreement with a Liberian company known as the Pacific
Trader Corporation ("the Corporation") in terms of which it lent the
Corporation U S § 3 000 000 in order to enable it to purchase the
ship M_V Pacific Trader (which I shall refer to simply as the
"Pacific Trader"). - -The agreement provided that the borrower
would repay the sum lent in fifteen equal consecutive quarterly
instalments of U § $ 200 000 each, together with interest thereon.
The first instalment was payable three months after the date on
which the capital amount lent had been advanced. Subsequent
instalments were payable three monthly intervals thereafter, The
Pacific Trader was to serve as security for the loan. In pursvance

of this agreement the Corporation, on 2 August 1990, executed a
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Deed of Covenants and a Mortgage over the vessel in favour of first
respondent.

Thereafter, during the period from August 1990 to November
1991 the Corporation duly paid the first five instalments. The sixth
instalment which, it was alleged, was payable on 26 February 1992,
was not paid on due date or at all. In terms of the agreement the
aggregate of the loan, all interest accrued thereon, and all sums of
whatsoever nature payable under the agreement and/or the Mortgage
and Deed of Covenants, then became immediately due and payable.

The London Steam-Ship Owners Mutual Insurance
Association Ltd ("the appellant") carries on business as a protection
and indemnity club providing its members with mutual insurance in
respect of any maritime claims arising out of such member's
activities as a ship owner or operator. The appellant's relationship
with its members is governed by a set of rules in terms of which a

member "enters” a specific vessel in the club. The owner of the _



Pacific Trader was a member of the appellant, and had entered the

ship in the club. In return the owner was obliged to pay
subscriptions or premiums, known as "calls”, to the appellant.

From time to time - usually about twice a year - the appellant
would review its financial position by comparing its funds available,
with claims paid or to be paid, as well as making allowance for
claims which may have arisen but which had not yet formally been
claimed. In the light of this review it would, if it considered it
necessary, make "supplementary calls" on its members. In the
event of a vessel's entry being terminated, or of a vessel being
withdrawn from the club, the appellant was entitled to levy what
was known as a "release call" to cover any further claims which
might arise in respect of an incident occurring during the period of
the vessel's membership. Such release calls were, in terms of the
rules, payable within 30 days after the member had received

notification thereof.
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rule.

Rule 24 provided that -

"Applications for insurance may be made and accepted in
respect of ships of which the beneficial ownership is separate
on terms that the ships concerned shall be deemed (for these
insurance purposes only) to form part of a specified Fleet
whereby the Association shall deal with the entries of such
ships in combination and not individually in consideration for
which all Members within each such Fleet entry shall accept
joint and several liability to pay all amounts due to the
Association by way of Calls or otherwise in respect of all
ships within that Fleet entry."

The entry of the Pacific Trader was made in terms of this

It was one of a number of ships owned by single ship

owning companies, but managed and operated by a company known

as Multifleet Marine Limited ("Multifleet"). Multifleet was also a

member of the appellant's protection and indemnity club.

From the judgment a_quo and the papers before us it would

appear that in early May 1992 Multifleet cased to act as manager of

the vessels in its fleet, and in fact ceased to trade. It was



n

{5

subsequently liquidated. On 22 May 1992 the appellant
approached the Durban and Coast Local Division and obtained an

order in personam attaching the Pacific Trader ad fundandam

jurisdictionem for the recovery of calls then due by the owner.

On 25 May 1992 a rule nisi returnable on 9 June was granted by the
same local division calling on all interested parties to show cause
why there should not be an order that the Pacific Trader be sold in
terms of section 9 of the Admiralty Jurisdiction Regulation Act, No
105 of 1983 ("the Act”) and the proceeds of the sale be held in a
fund as provided for in that section. The rule went on to provide
for the payment, out of the proceeds of the sale, of various expenses
incurred in the preservation of the ship, and in effecting the sale

itself, and

"in payment of claims by creditors as may be directed by the
Court in accordance with the provisions of section 11 of Act
105 of 1983." |



On 27 May 1992 the appellant, acting in terms of its rules,
elected to terminate the entry of the Pacific Trader, as well as the
other vessels comprising the Multifleet entry, and gave notice to the
owners accordingly. | It also demanded payment of release calls in
respect of each of these ships. In terms of rule 24 the owner of the
Pacific Trader became jointly and severally liable with the owners
of all the other vessels for the payment of the unpaid calls,
including the release calls, levied in respect of all the vessels in the
fleet. In terms of appellants' rules these calls became due and

payable on 26 June 1992.

In the meantime the rule nisi referred to above was confirmed

on 9 June 1992, and on 16 July 1992 the ship was sold by judicial
auction for the sum of U S $ 1 500 000. This amount was held,
and continues to be held, by the Registrar of the Court as the fund
referred to above. This fund ("the Fund") is the second respondent

in the present appeal.
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On 26 August 1992 the Court issued a further order

appointing a referee to receive "any claim against the M V Pacific

Trader and, after her sale, against the Fund constituted by the
proceeds of her sale”; to consider such claims; and to report to the
Court, i a, on the ranking of all such claims.

Among the claims proved against the Fund were those of the
first respondent, the appellant, The Standard Steamship Protection
and Indemnity Association of Bermuda Ltd (the third respondent)
and the Standard Steamship Owners' Mutual Freight, Dead Freight,
Demurrage and Defence Association Ltd (the fourth respondent).
The referee, in his report, ranked all the proved claims according to
the provisions of section 11 of the Act prior to its amendment by
section 9 of Act 87 of 1992, which came into effect on 1 July 1992,
The appellant, and third and fourth respondents obj.ecled to this
ranking and maintained that the claims should have been rankéd

according to the section after it had been amended.






