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C O R B E T T CJ: 

This appeal raises the interesting and important question, 

where laws conflict, as to which system of law governs the transfer of 

the ownership of a ship. The question arises in this way. 

On 20 May 1992 a corporation known as London 

Steamship Owners Mutual Insurance Association Ltd ("London 

Steamship") caused the m v "Gulf Trader" to be arrested, while she 

was berthed in the East London harbour, in pursuance of an action in 

rem instituted by London Steamship for payment of the sum of U S $ 

870 048,89 in respect of some (unspecified) maritime claim. (The 

name of the vessel was subsequently changed to the m v "Vicky", but 

I shall continue to refer to her as the "Gulf Trader".) On 23 M a y 

1992 the "Gulf Trader" was again arrested in rem at the instance of 

Gulf & Continental Bunker Fuels C o Ltd ("Gulf & Continental") in an 

action for the recovery of U S $ 35 625,00 for the supply of bunkers 

during April 1992. The "Gulf Trader" was released from the first 
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arrest in mid-July, but the second arrest remained in place until the 

vessel was sold by public auction in terms of an order of the Eastern 

Cape Division, exercising its admiralty jurisdiction in terms of this 

Admiralty Jurisdiction Regulation Act 105 of 1983 . The sale took 

place on 29 September 1992 and the vessel realised the sum of U S $ 

800 000,00. And on 22 October 1992 the same Court (which is also 

the Court a quo) made an order appointing a referee and making 

provision for his powers and functions in respect of the fund 

constituted by the proceeds of the sale. 

The referee completed his report on 18 March 1993. It 

records that a number of creditors proved claims against the; fund, 

including a German bank, Marcard Stein & Co ("Marcard Stein"). 

Marcard Stein submitted a claim and an alternative claim. The claim 

was based upon a cession to it of the aforementioned claim of London 

Steamship. The alternative claim was based upon a mortgage bond 

registered over the vessel in favour of Marcard Stein for U S $ 16,5 
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million on 1 June 1992. Marcard Stein also objected to the claims of 

various other creditors on the ground that on 29 M a y 1992 the then 

owner of the "Gulf Trader", Verena Shipping Company ("Verena"), 

sold the vessel by bill of sale executed in London to Alvo Shipping 

Company Limited ("Alvo"). The objector further alleged that Alvo 

had taken delivery of the vessel and that registration of the sale had 

taken place in the registry of Bahamian ships, maintained in London, 

on 1 June 1992. O n the basis of this sale Marcard Stein objected to 

the claims of all claimants who had not instituted an action in rem 

against the vessel prior to 29 M a y 1992 or w h o did not have a 

maritime lien over the vessel. 

The referee confessed that he was unable to deal with the 

issues arising from this alleged sale and delivery of the vessel and 

suggested that a ruling by the Court be obtained thereon. This 

resulted in six of the creditors w h o had proved claims against the fund 

making application to the Court a quo for an order, inter alia, that the 
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sums claimed by them respectively be paid to them from the fund. 

Of the six applicants only one, viz Gulf & Continental (the sixth 

applicant below) had arrested the vessel in rem prior to the sale; and 

none of them enjoyed a maritime lien in respect of its claim. The 

fund was cited as respondent. Marcard Stein intervened and repeated 

its objection to the claims of the first five applicants and save for the 

claim of the sixth applicant (Gulf & Continental) prayed that the 

application be dismissed and that the first five applicants pay the costs 

thereof. 

The matter came before Kroon J in the Court a quo. H e 

held that the applicants had made out a case for the relief which they 

sought and made an order granting it. With the leave of the Judge a 

quo, Marcard Stein n o w appeals to this Court, seeking a reversal of 

the decision of the Court a quo and citing as respondents the six 

applicants below and the fund. N o order is asked for as against the 

sixth applicant (now sixth respondent). 



6 

Before us it was common cause that the case hinged on 

two basic questions, viz: 

(a) whether in law the execution of the bill of sale on 29 M a y 1992 

by itself (i e without delivery) resulted in the ownership of (or 

property in) the "Gulf Trader" passing from Verena to Alvo; 

and 

(b) assuming the answer to (a) to be in the negative and some form 

of delivery to be required, whether this in fact took place. 

It was further common cause that if both questions were to be 

answered in the negative, then the objection to the claims of the first 

five respondents and the appeal should fail; whereas if either question 

were to be answered in the affirmative, the objection and the appeal 

should be upheld. I shall deal with these questions in turn. 
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PASSING O F O W N E R S H I P (OR P R O P E R T Y ) 

It is a fundamental principle of our common law that 

ownership in corporeal movable property cannot pass by virtue of a 

contract of sale alone: there must, in addition, be at least proper 

delivery of the contract goods to the purchaser (see Lendalease 

Finance (Pty) Ltd v Corporacion D e Mercadeo Agricola and Others 

1976 (4) S A 164 (A), at 489H - 490A). When, however, a South 

African court exercises its admiralty jurisdiction in terms of the Act 

in a case such as this, it is required to apply English admiralty law, 

including the relevant principles of English private international law 

(see Transol Bunker B V v M V Andrico Unity and Others: Grecian-

Mar SRL v M V Andrico Unity and Others 1989 (4) SA 325 (A), at 

334C - 336B). Upon this there was no dispute between the parties. 

They were also agreed that in terms of English domestic law a ship 

is regarded as a personal chattel and that the bill of sale, duly sealed, 

signed and delivered, would have caused the property in the vessel to 
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pass to the purchaser ; delivery was not necessary. It also appears 

that the law of the Commonwealth of the Bahamas, which generally 

applies English law, is to the same effect. The relevance of this 

arises from the fact that prior to the sale of the vessel on 29 M a y 

1992, it was apparently registered in the Bahamas and flew the 

Bahamian flag. Moreover, the bill of sale indicates that the sale was 

registered by the registrar of Bahamian ships in London at "3:50 pm" 

on 1 June 1992. I might add, incidentally, that the mortgage of the 

ship in favour of Marcard Stein was registered in that registry at 3:55 

p m on the same day, i e 5 minutes later. 

It is today an established general principle of English 

private international law that the proper law governing the transfer of 

corporeal movable property is the lex situs, ie the law of the place 

where the property is to be found at the time of the transaction in 

question (see Hardwick G a m e Farm v Suffolk Agricultural and Poultry 

Producers Association Ltd [1966] 1 All E R 309 (CA), at 338 I - per 


