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JUDGMENT

SMALBERGER, JA :-

The appellant and a co-accused, one Hempel, were convicted
of two counts of fraud in the Johannesburg Regional Court. They

were sentenced to eight and four years imprisonment respectively.
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Half of the appellant's sentence was conditionally suspended, one of
the conditions being that he compensate Volkskas Bank in the
amount of R25 000-00 plus interest. The whole of Hempel's
sentence was suspended. The appellant's appeal to the
Witwatersrand Local Division against his conviction and sentence
was unsuccessful save for the fact that the condition relating to
payment of compensation was deleted. The appellant now appeals
to this Court, with the necessary leave, against his conviction and
sentence.

The two counts of fraud related to a scheme which involved,
inter alia, the establishment of a close corporation, Towerline
Construction CC ("Towerline™); the opening of a bank account in
its name; the unauthorised acquisition of cheques made out to other
corporations or businesses; the depositing of such cheques into
Towerline's bank account; and the withdrawal of monies from such

account once it had been credited with the value of the cheques.
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The main issue on appeal is whether it was established at the trial
that the appellant was involved in the planning and execution of this
fraudulent scheme.

The following facts are either common cause or not in dispute
for the purposes of the present appeal. During the early 1980's the
appellant owned and operated a construction company, Minardi
Civil Contractor (Pty) Ltd ("Minardi"). Towards the end of 1984
Minardi found itself in financial difficulties and it was liquidated in
1985. Sometime thereafter the appellant, who is Italian by birth,
went to Italy where he stayed until his return to South Africa in July
1987. After his return he was in contact with Hempel, with whom
he was well acquainted. They had previously worked together for
a company, Bramley Earthworks, and subsequently Hempel had
been employed by Minardi.

On 24 June 1987 (prior to the appellant's return to South

Africa) Hempel opened a savings account in his name with a branch
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of the Trust Bank in Pretoria. Towerline was formed and
registered by Hempel (as its sole member) on 12 August 1987.

There is no direct evidence (apart from that of Hempel) linking the
appellant with its formation and registration. On 14 August 1987
the appellant and Hempel went to Volkskas Bank in Johannesburg
to open a current account in the name of Towerline. They were
attended to initially by a Mrs Roos, who obtained the required
details from them, before being introduced to the branch manager,
a certain Ferreira. On 3 September 1987 Hempel opened a current
account in his name with the First National Bank in Hillbrow. And
on 9 September he opened a savings account with a branch of the

Trust Bank in Johannesburg,.

On 29 September 1987, at the head office of the Electricity
Supply Commission ("ESCOM") in Johannesburg, in keeping with
an established practice, month-end cheques were distributed to sub-

contractors of ESCOM who calied or sent for them. Control at the
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timé was incredibly lax, and pre-prepared crossed cheques and
advice notices which had been placed in envelopes, were simply
handed over to anyone claiming to be there on behalf of a sub-
contractor without proof of identity or acknowledgement of receipt,
a system which clearly lent itself to abuse. In the early afternoon
a man (whom the State claims was the appellant) arrived and asked
for the cheque due to Sieva (Pty) Limited ("Sieva"). After a short
delay, while a search was conducted for it, an envelope containing
a cheque for R17 395 862-97 in favour of Sieva was handed over
to him. A while later another man came 1o claim the money due to
Powerlines (Pty) Limited ("Powetlines”). He was given an
envelope containing three cheques for R219 745-66, R654
794-39 and R4 127 910-68 respectively made out to Powerlines or
"Powerlines Consortium”, It was only when the authorised
representatives of Sieva and Powerlines arrived later that same day

to collect their cheques that it was discovered that they had been




T e A L T T e e b Wl i e rrn R B i el i L AT e L —mm—

s

handed over to unauthorised persons. Immediate steps were taken
to stop payment of the cheques.
On the afternoon of 29 September Hempel deposited the

Powerlines cheque for R219 745-66 into the Towerline account at

 Volkskas Bank. The teller accepted the cheque not noticing the

difference between Powerlines and Towerline. On the same
afternoon Hempel managed to deposit the Powerlines cheque for
R654 794-39 into his current account with First National Bank.

The Sieva cheque and the largest of the Powerlines cheques were
not deposited and have never been traced. On 30 September 1987
Hempel separately deposited two cheques, for R45 000-00 and
R48 000-00 respectively, drawn in his favour by Towerline, into his
account with the Trust Bank and requested a special clearance for
each deposit. On the same c!ay he cashed a Towerline cheque for
R25 000-00, made out to cash, at Volkskas Bank. The computer

showed the Towerline account to be in credit; the fact that payment






