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IN THE SUPREME COURT OF SOUTH AFRICA

APPELIATE DIVISION
In the matter between
COOPERS & LYBRAND ' First Appellant
COOPERS THERON DU TOIT econd
COOPERS & LYBRAND SERVICES (PTY) LTD Third Appellant
and
ROLF ANTHONY BRYANT Respondent
Coram; JOUBERT, EM GROSSKOPF, STEYN, NIENABER et
HOWIE JJA
eard: 15 May 1995

Delivered: 30 May 1995

JOUBERT JA:
This is an appeal 2gainst the judgment of LUDORF J in the East

London Circuit Court dismissing with costs a special plea by the appellants to



L}

the respondent's particulars of claim. Leave 1o appeal was grantcd to the
appellants by the Court a quo. The appeal is prosecuied by the first appellant
("Coopers & Lybrand") while the second and third appellants abide the decision
of this Court.

On 20 December 1991 the respondent ("Mr Bryant") sued the appellants,
a firm of chartered accountants and auditors, for damages arising from the
breach by them of a verbal agreement he had concluded with them on 20
February 1989 (aliernatively, negligent misrepresentation) to advise him
whether or not his proposed business involvement with Henry Phillip
Wholesalers CC (trading as Henco) was financially sound. He contended that
he acted to his detriment by accepting and acting on their professional advice
which negligently confirmed the soundness and viability of the proposition. It
was common cause that Mr Bryant was a busincssma.n.

On 16 October 1992 the appellants raised a special plea to Mr Bryant's
particulars of claim, viz. that his claim against the appellants was subject to the
terms of a deed of cession, dated 16 April 1985, between iaim and the Standard

Bank of South Africa Lid ("the Bank") in consequence of which he had



divested himself of Jocus standi to institute the present action.

In his amended replication to the special plea Mr Bryant stated inter alia
that upon a proper construction of the deca of cession only debts relating ta the
trading business styled Bryant's and run by him in East London were subject

to its terms and that the said business was the only trading business operated

by him at the time.

The printed deed of cession, as completed on 16 April 1985, read as

follows:

*The Standard Bank of South Africa Limited.
Cession of Book Debts
Deed of Cession

In consideration of The Standard Bank of South Africa Limited
(hereinafter with its successors or assigns referred to as 'the Bank') allowing
me/us/the Company hereinafier mentioned such banking facilities as the Bank
may in its sole discretion deem fit {either by way of the continuation of any
existing facilities and/or providing new or further facilities), and/or as security
for guarantees already given or 1o be given 10 the Bank by me/us/the Company

subject 1o the conditions hereinafter mentioned. I/we, the undersigned, ROLF
ANTHONY BRYANT

/

do here pledge, cede, assign and transfer unto and in favour of the Bank all

my/ourfthe Company's right, title and interest in and to all book debts, and

other debts, and claims of whatsoever nature, present and future, due and 1o
become due to me/usfhe Company and to all rights of action arising



thereunder, as a continuing covering security for all sums of money which
I/wefthe Company may now or at any time hereafter owe or be indebted to the
Bank, not withstanding any temporary extinction of such indebtedness, or
extinction of any indebtedness in terms of the Limitation and Disclosure of
Finance Charges Amendment Act No 90 of 1980, or otherwise, and whether
such indebtedness be incurred by me/us/the Company in my/our/the Company's
name or jn the in whi wefthe Company may be trading
and either solely or jointly with others in partnership or otherwise, and whether
such indebtedness arise from money already advanced or hereafter to be
advanced or from Promissory Notes or Bills of Exchange already or hereafter
10 be made, accepted or endorsed, guarantees given or to be given by me/us/the
Company to the Bank on behazlf of third parties, or guarantees given or to be
given by the Bank on my/our/the Company's behalf and whether such liability
be indirect or contingent or otherwise howsoever, including interest, discount,
commission, law costs, stamps and all other necessary or usual charges and
expenses.

1/We/The Company hereby warrant(s} and represent(s) that I/we/the
Company have/has not prior to this Cession ceded the claims and rights hereby
ceded 10 any other person or concern; but if it should so happen that I/we/ the
Compaﬁy, in breach of this warranty and representation have/has done so, then
this Cession shall operate as a pledge and cession of my/ourfthe Company's
reversionary rights, including all my/ourfthe Company's rights of action
whatsoever against the prior cessionary, pledgee or other holder of such claim
or claims for the time being, upon all the same terms and conditions as those
herein contained, mutatis mutandis; and as a pledge and cession of al
my/our/the Company's remaining right, title and interest in and to the claims
ceded by such pricr cession, which pledge and cession is 10 come into effect
as a direct cession of the claims in question or the residue therenf and of all
claims and rights thereafter arising, as the case may be, upon the prior cession
ceasing to exist.

It is further agreed that it shall always be in the discretion of the Bank |
as 1o the exlent, nature and duration of the facilities 10 be allowed 1o me/us/the

Company, and that the security afforded by this cession shall not be in



substitution for but shall be in addition and without prejudice 10 any other
security which the Bank may now or in the future hold.

1/We/The Company bereby undertake(s), whenever called vpon by the
Bank to do so, to furnish it with 2 statement certified by my/our/ the
Company's bookkeepers or auditors, setting out in detail the total amount of the
said debis together with the names and addresses of the debtors and the amount
due by each debtor. The Bank shall further have the right through either its
‘propcr officers or duly appointed agents at all reasonable times to inspect all
my/our/the Company's relevant records.

It is further agreed that the Bank shall be entitled, and it is hereby
specifically authorised and empowered, to take possession and control of
my/our/the Company's records, accounts and books at any time should the Bank
deem in its interest 10 do so, and I/we/the Company agree(s) to produce such
records, accounts and books to the Bank or in any Court of law when called
vpon by the Bank to do so. I/We/The Company also agree(s) 1o hand 1o the
Bank all promissory notes, bills of exchange and other negotiable instruments
as well as all other documents recording or evidencing any debt duve or to
become due to me/fus/the Company as soon as any such promissory note, bill
of exchange, negotiable instrument, document or other evidence is received by
me/us/the Company.

As from the date hereof the Bank shall at 2]l times have the right by
itself or by its nominees or agents to collect all sums of money due or 1o
become due (0 me/us/ the Company in respect of the said debts, and the Bank’s
right 1o give notice of his Cession 1o any of the debtors and 1o draw bills of
exchange on or obtain promissory notes from any of the debtors, hereby
recognised and it is agreed that the exercise of any such rights shall not be
construed as relieving me/us/ the Company from any liability to the Bank and
shall not prejudice the Bank's claim against mefus/fthe Company.

1t is further agreed that in the meantime until notice 1o the contrary is
given by the Bank, I/we/the Company shall act as the Bank's agent in the
collection of all moneys due or 10 become due to me/fus/ the Company and that
all such moneys shall be paid to the Bank and shall, if so required by the Bank,

be deposited in a special banking account in the name of the Bank, over which






