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C O R B E T T CJ: 

These two appeals raise once again the vexed question of 

the use of the so-called Anton Piller order in our law. This matter 

was first considered by this Court in the case of Universal City 

Studios Inc and Others v Network Video (Pty) Ltd 1986 (2) S A 734 

(A). In that case the Judge of first instance (Lategan J) had granted 

what is commonly referred to as an Anton Filler order in an instance 

of the alleged "pirating" of cinematograph films by a maker and 

distributor of video tapes. The order was far-reaching in its terms. 

A n appeal to the Full Court was successful and the order was set aside 

(see Network Video (Pty) Ltd v Universal City Studios Inc and Others 

1984 (4) S A 379 (C) ). By the time that the case came before this 

Court on appeal it was moot and the only live issues were the costs of 
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the various stages of the proceedings. The Court indicated that one 

of the paragraphs of the order of Lategan J ought properly to have 

been granted, but as there was no practical point in making a formal 

order to this effect, thus Court's order dealt only with costs. 

The judgment of this Court reviewed the more important 

reported decisions of our Courts relating to Anton Piller orders and 

referred particularly to the trilogy of Transvaal cases (Economic Data 

Processing (Pty) Ltd and Others v Pentreath 1984 (2) S A 605 (W); 

Cerebos Food Corporation Ltd v Diverse Foods S A (Pty) Ltd and 

Another 1984 (4) S A 149 (T); and Trade Fairs and Promotions ( Pty) 

Ltd v Thomson and Another 1984 (4) S A 177 (W) ) in which 

disapproval of the practice of granting such orders was expressed. In 

the judgment (at 751 B-E) this Court referred to the analysis and 
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summary of the various components of Anton Piller orders granted by 

South African courts contained in the judgment in the Cerebos Food 

case, supra, at 164 A-C, and reading as follows: 

"1. Authorising the search for and attachment of property in 

the possession of the defendant where the plaintiff has a 

real or personal right to it, 

2. Orders for the disclosure of names of sources and retail 

outlets of the defendant as they enable the defendant to 

operate unlawfully, infringing on the plaintiff's rights. 

3. Orders for the attachment of documents and other things 

to which no right is claimed except that they should be 

preserved for and produced as evidence in an intending 

Court case between the parties. 

4. Orders for the production and handing over of a thing to 

which no right is claimed but as part of an interdict to 

make the interdict effective, for example by erasure of a 

trade mark from the defendant's goods." 

In the Cerebos Food case the Court, consisting of Boshoff JP, Van 

Dijkhorst J and O'Donovan J, went on to hold -

(a) that the first of these components, viz an order for the 
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attachment of property in which a real or personal right was 

claimed (including both common law and statutory rights) was 

not a "true Anton Piller remedy" and that our Courts had for 

many years been granting interim attachment orders where the 

plaintiff alleged an existing right in a thing and where the only 

way in which that thing could be preserved or irreparable harm 

prevented was by the attachment thereof pendente lite (Cerebos 

Food judgment at 164D - P); 

(b) mat neither in Roman law nor in Roman-Dutch law nor in our 

law as laid down by the Appellate Division was there any 

authority justifying an order for the type of disclosure covered 

by the second component (Cerebos Food judgment at 168A -

B); 
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(c) that South African Courts had no jurisdiction to grant the type 

of order of attachment visualized by the third component, i e 

where the applicant claimed no right in the property to be 

attached but wished to have it preserved so that it could be 

produced as evidence in an intended court action (Cerebos Food 

judgment at 173F); and 

(d) that, in regard to the fourth component, a South African Court 

had no power to order the handing over of property "to make 

the interdict effective" where no right to that property existed 

(Cerebos Food judgment at 173G - I). 

With reference to the third component and the views 

expressed in the Cerebos Food case concerning it, the judgment in the 

Universal City Studios case makes the following observation (at 754E 
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- F ) : 

"Now, I a m by no means convinced that in 

appropriate circumstances the Court does not have 

the power to grant ex parte and without notice to 

the other party, ie the respondent (and even, if 

necessary, in camera) an order designed pendente 

lite to preserve evidence in the possession of the 

respondent. It is probably correct, as so cogently 

reasoned by the Court in the Cerebos Food case 

supra, that there is no authority for such a 

procedure in our common law. But, of course, the 

remedies devised in the Anton Piller case supra 

and other subsequent cases for the preservation of 

evidence are essentially m o d e m legal remedies 

devised to cater for m o d e m problems in the 

prosecution of commercial suits." 

After reference to the Court's inherent power to regulate its procedures 

in the interests of the proper administration of justice, the judgment 

proceeds (at 755A -E): 
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"In a case where the applicant can establish prima facie 

that he has a cause of action against the respondent which 

he intends to pursue, that the respondent has in his 

possession specific documents or things which constitute 

vital evidence in substantiation of the applicant's cause of 

action (but in respect of which the applicant can claim no 

real or personal right), that there is a real and well-

founded apprehension that this evidence may be hidden 

or destroyed or in some manner spirited away by the 

time the case comes to trial, or at any rate to the stage of 

discovery, and the applicant asks the Court to make an 

order designed to preserve the evidence in some way, is 

the Court obliged to adopt a non possumus attitude? 

Especially if there is no feasible alternative? I a m 

inclined to think not. It would certainly expose a grave 

defect in our system of justice if it were to be found that 

in circumstances such as these the Court were powerless 

to act. Fortunately I a m not persuaded that it would be. 

A n order whereby the evidence was in some way 

recorded, eg by copying documents or photographing 

things or even by placing them temporarily, ie pendente 

lite,in the custody of a third party would not, in m y 

view, be beyond the inherent powers of the Court. Nor 

do I perceive any difficulty in permitting such an order to 

be applied for ex parte and without notice and in camera, 

provided that the applicant can show the real possibility 


