I _ - 16 /95" |

CG . CASE NUMBER: 70/93

IN THE SUP EC T OF SOUTH AF

E D O
In the matter between: \
STANDARD GENERAL INSURANCE CO LTD Appellant "
and
!
|
SABRAKECC Respondent !

CORAM: SMALBERGER, VIVIER, VAN DEN HEEVER JJA,
NICHOLAS et OLIVIER AJJA
HEARD ON: 2 MARCH 1995

DELIVERED ON: 10 MAY 1995

JUDGMENT

VAN DEN HEEVER JA

S/a/ ofh




L.
Wy

The main issue in this appeal, is whether the respondent kad locus
standi to sue the appellant despite a cession in securitatem debiti in
favour of the Bank of Lisbon and South Africa Limited ("the bank").

The respondent, a close corporation, formerly S A Brake (Pty) Ltd,
("SA Brake") issued summons against the appellant, an insurance
company ("Stangen"), in the Witwatersrand Local Division for
R2 108 288,40 with interest and costs. SA Brake alleged that

“[it] carried on business at aill times material hereto at 9
Village Road, Selby, Johannesburg (‘the premises’) as
retailers of motor spares, clutch and brake reconditioning

and exports and importers of brakes, air brakes and clutches

3.  During the period February to May 1989, the plaintiff
entered into a written agreement of insurance (‘the policy')
in terms of which the defendant undertook to insure it:

3.1 against loss or damage caused at the premises inter
alia by fire, as well as against all risks mentioned in the
policy; and

3.2 against loss or damage to certain motor vehicles
identified in the schedule of the policy caused inter alia by
fire;




6.  During or about 18/19 June 1989 and at the premises
a fire occurred.

7. As a result of the fire:

7.1 plant, machinery, office contents, furniture, stock,
money and vehicles ... which the plaintiff owned and/or for
which it was responsible was destroyed and/or damaged
beyond repair ..."

Details of the property were then set out and its alleged value given, as
well as the consequential loss suffered and claimed. SA Brake alleged
further that it had complied with all its obligations in terms of the policy,
which Stangen had repudiated, refusing to make any payment to SA
Brake.

Stangen pleaded that on or about 23 March 1987 and at
Johannesburg S A Brake and Stangen had entered into a written policy
of insurance number FM992/901049 ("the original policy"), and that

"3.2 On or about 10 July 1987 and at Johannesburg the
plaintiff ceded, assigned, transferred and made over
all its right, title and interest in, 10 and under the
original policy to the Bank of Lisbon and South
Africa Limited (‘the cessionary'); a copy of the
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3.6

cession is annexed hereto, marked 'D'.

The defendant received and registered the cession on
or about the 5th August 1987.

It was a tacit term of the cession that it would be
effective and of application also in respect of any
policy issued by the defendant to the plaintiff in
replacement of the orniginal policy but containing
substantially the same conditions and insuring
substantially the same risk.

The policy as defined in the particulars of claim was
issued by the defendant in replacement of the original
policy, contained substantially the same conditions as
those contained in the original policy and insured
substantially the same risk.

The interest of the cessionary in and to the policy has
at all times material hereto at the request of the

cessionary, been noted by the defendant on that
policy.”

Stangen referred to and annexed two further documents as E and F,

which are hereinafter referred to, in support of its submission that SA

Brake had "no right, title or interest in, to or under the policy, or to any

sums of money recoverable thereunder".

Admitting that it refused to make any payments, Stangen pleaded
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that the fire had been deliberately caused by a person or persons
unknown to Stangen but acting on behalf of SA Brake. The quantum of
SA Brake's alleged loss was also put in issue.

Annexure D, signed on 10 July 1987 (called the "short
cession" at the trial) is a document emanating from the bank headed
"CESSION OF INSURANCE POLICY", which records that SA Brake

"... [does] hereby cede, assign, transfer and make over all
my/our right, title and interest in, to and under the Policy of
Assurance No FM 992/901049 for an * ------------- amount
of R1,745,000-00 effected with .. [Stangen] and to any
sums of money recoverable thereby unto [the bank], its
order or assigns, as collateral security for all or any sums of
money now owing by me/us or for which I/we am/are liable
or which I/we may hereafter owe or become liable for
directly or indirectly to the said Bank from whatever cause

arising”.
Then follow the place and date of signature, signatures on behalf of SA
Brake and of a witness, a signature on behalf of Stangen against the

statement "Notice received and registered this 5th day of August, 1987",

and an asterisked footnote explaining what the gap after the asterisk in
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the body of the cession - and deleted in this instance - is intended for:
"If used for the cession of an increase in the amount of a policy, insert
‘additional’™. (The oral evidence confirmed the note on the document,
that Stangen received and registered the cession. It was sent the day it
was signed.)

Annexure E, signed earlier on 8 July 1987 (referred to as the "long
cession” at the trial) is a four-page bank document in terms of which SA
Brake "pledged and ceded” to the bank in securitatem debiti all claims
of whatever kind against any person whatever that it might have or
acquire.

Annexure F is a notarial bond, by which SA Brake was obliged i.a.
to "insure [all the property hypothecated] and keep it insured against risk
of loss or damage by fire", to take out further policies against additional
risks if called upon to do so, and to "validly cede and make over the
respective policies of insurance to the Mortgagee to be held as collateral

security herewith ..." The bond also provides that the bank shall have




the right and be entitled to enforce any claim arising from any such
insurance policy "effected or to be effected” and to institute action for
that purpose.

In its replication SA Brake admitted having executed annexures D,
E and F, but disputed that they had the effect contended for by Stangen.
As regards the short cession, this is based on a denial of the tacit terms
alleged by Stangen; in regard to both the long cession and the notarial
bond, on an atlegation that SA Brake retained the right to sue for and
recover all sums due under the policy by virtue of the common law,
alternatively the provisions of the relevant documents.

SA Brake went on to set out facts on which it relied for an
alternative contention advanced, that Stangen was estopped from
disputing that SA Brake had locus standi to institute the present action.

At the commencement of the trial, Goldblatt J granted an order in
terms of Rule 33(4) the effect of which is that the issues of locus standi,

the tacit terms, and estoppel were to be dealt with separately from other







