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IN THE SUPREME COURT OF SOUTH AFRICA

(APPELLATE DIVISION)

In the matter between:
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NOT REPORTABLE
CASE NO. 343/93

MINISTER OF LAW AND ORDER APPELLANT
and

PAULINA MONAMODI RESPONDENT
CORAM: JOUBERT, HEFER, NIENABER, HOWIE, JJA et

OLIVIER, AJA

DATE OF HEARING: 7 MARCH 1995

DATE OF JUDGMENT: 30 MARCH 1995

JUDGMENT

OLIVIER, AJA:

The respondent instituted action in the Witwatersrand Local

Division against the appellant for the recovery of damages in respect of a

serious shotgun injury suftered by her minor son, David Monamodi ("David"},

on 16 Septe?hber 1989. [t was ;Ileged that the injury was sustained when




mambers of the S.A. Police opensd fire on a crowd of approximately 500

people. David was part of that crowd, a funeral procession which was moving

down Bulani Road, Sowsto.

At the trial two conflicting and mutually destructive versions emerged.

According to the respondent's version the injury was caused by a shot fired at

the crowd by the police. According to the appellant's vergion the injury was

more likely caused by a shot fired at the police by a gunman in the crowd.

The parties agreed that the question of liability and that of quantum

should be ssparated. It was so orderad in terms of rule 33(4) and judgment

was given on the merits only.

The trial judge (MacArthur J) found that he was not able to make an

adverse finding conceming the credibility of the witnesses on either side; and

that there were no inherent improbabilities in either version. He accordingly

concluded that the respondent had not discharged the onus resting upon her

and granted absolution from the instance with costs.

However, on appeal, the Full Bench of the Transvaal Provincial Division




concluded that there was sufficient probability to create proof on a balance of

probabilities that David's injury had been caused by a peliet from a cartridge

fired by the police.

Special leave to appeal against the last-mentioned judgment was

subsequently granted by this Court.

A number of facts are not in dispute.

1. David, who at the time of shooting was a little over 12 years of ags,

joined a funeral procession consisting of about 500 marchers. The

procession, which clearly had political overtones, proceaded from west

to east in Bulani Road, Soweto.

2. In the vicinity of the scane in question Babi Naphuti Street joins Bulani

Road from the southern side.

3. Slightly to the east of the T-junction formed by Babi Naphuti Street and

Bulani Read, but on the northern side of Bulani Road, there is a coal-

yard.

4. The SSG pellet which struck David was fired from a 12-bore shotgun.



3. The police did fire on the crowd with SSG pellets on the day in

question.

6. The medical evidence shows that the pellet that struck David was on

a trajectory, in relation to David's body, from left to right. It entered his

body in the centre of the left scapula, passed through the spinal cord

and proceeded into the upper lobe of the right lung. In the spinal cord,

it injured the nerve tract, causing a paralysis of the right leg and a drop-

foot deformity of the right foot. The pellet was travelling on a more or

less horizontal plane through David's body.

7. It is unlikely that the pellet had ricocheted before it entered David's

body.

8. S8G cartridges, which are fired from a 12-bore shotgun and not by a

handgun, are commonly used and freely available.

This brings me to the two conflicting versions.

David, who was 16 years old when he testified, told the court that the

crowd, of which he was a pant, was proceeding along Bulani Road from west
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to east when two yellow police vans arrived at the scene and blocked the
road. The police contingency was, therefore, in front of and to the east of the
crowd, as it moved towards the police. The coal-yard would have been on the
left (northern) side of the crowd. According to David he then moved to the
vicinity of the coal-yard where he remained standing for about two minutes.
A tear-gas shot went off and he ran into the coal-yard where he took shelter
in one of the inhabited rooms. He remained in the room for quite some time
and then, because the firing had ceased, he went outside. Near a “stop
nonsense"” fence (a brick wall with a fence on the cutside) he saw a policerman
holding a fire-arm, which he was waving around in David's general direction.
David describes the fire-arm as a small one, about 18cm to 21cm long. He
Jooked at the policeman, nct expecting to be shot at, and he then "... tumed
around to go towards Zola, that is my home, and he [the policeman] was still
by that corner.”

David testified that he then collapsed. He heard people exclaiming that

he had been shot. He lost consciousness, which he later regained in the



Baragwanath hospital.

David's version is that the police vans had stopped well to the east of

Babi Naphuti Street and slightly to the east and south of the coal-yard. He

indicated on a diagram the position of the policeman with the handgun as next

to and just north of the police vans. On the same diagram he identified the

place in the coal-yard where he had been standing when he was injured. The

police vans and the policeman with the handgun were, thersfore, also east of

the position where he had besn when he was injured.

He iliustrated on the diagram that the brick wall was between the coal-

yard and that part of Bulani Street whers ths police had taken up position. He

also sketched three shops on the northem side of Bulani Road. According to

his indications the shops were directly between the policemen and his position

when he was injured. He placed the crowd approximately opposite the

junction of Babi Naphuti Street and Bulani Road.

According to David's version, the police must have fired at him in a

north-westerly direction, i.e. not down or parallel to Bulani Road where the
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crowd was supposed to be. David places the policeman with the handgun

about 40 metres away from the position occupied by himself in the coal-yard.

On David's version, there is this problem: the SSG pellet which caused

his injuries could not have been fired by the policeman with the handgun.

Professor van der Spuy, an acknowledged expent in the field of gunshot

wounds, testified that he was not aware of any handgun that fires 12-bore

shotgun cartridges. SSG pellats can only emanate from such a cartridge.

Thus, the only possibility supportive of David's evidence is that the shot

that injured him must have been fired by another policeman in the vicinity of

the police vans, indicated by him to be just to the south of the policeman with

the handgun. This would, however, increase the angle between the east-west

direction of Bulani Road, i.e. between the police and the crowd, and the

supposed line of fire.

The appellant's version was given by the policemen on the scens, viz.

Captain du Preez, Constable Reynecke, Sergeant Tredoux and Warrant-

QOfficer Botha.
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The picture sketched by Du Preez, Reynecke and Botha is as follows.
Having been summoned to the scene in Bulani Road, du Preez, accompanied
by Botha, was driving a blue Ford Sierra police motor car. They approached
the crowd from an easterly direction and stopped the vehicle somewhat to the
west of the Babi Naphuti Street junction. This would place the coal-yard
approximately 50-70 yards behind them, (i.e. to their east) as they were facing
the crowd. They got out of their car.

A man in the front rank of the crowd, and to the left side of the police,
immediately started firing at them with what clearly appeared to them to be a
long shotgun. Du Preez and Botha started firing at the crowd with 9mm
pistols and shotguns, using inter alia SSG cartridges. Reynecke and one
Roodtman (the latter now deceased) arrived in a patrolvan, with Tradoux in the
back. Reynecke and Roodiman also fired at the assailant and at the crowd,
which was attacking the police and throwing stones at them. Du Preez
estimates that the firing f;om the crowd lasted about six seconds. The crowd

kept on advancing, while throwing stones at the police. Some of the






