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C O R B E T T CJ: 

This appeal raises an interesting and important point in 

regard to the principles of our law succinctly denoted by the maxim 

"huur gaat voor koop". 

The essential facts are that on 23 August 1991 the 

respondent entered into a written agreement of lease with a certain 

close corporation in terms whereof respondent hired a unit in a 

building in Durban for a period of 3 years, commencing on 1 

September 1991, at a specified rental, which escalated from year to 

year. At the time the lease was entered into the close corporation was 

the owner of the property, the subject matter of the lease. O n 30 July 

1992 ownership of the property passed to the appellant in pursuance 

of an agreement of purchase and sale concluded between appellant and 



3 

the close corporation. The respondent was notified of the change of 

ownership, probably during September 1992. Thereafter the 

respondent informed the appellant that it (respondent) did not wish to 

continue with the lease and also gave notice of its intention to vacate 

the premises. In doing so, the respondent purported to exercise a 

right of election whether or not to continue with the lease in 

consequence of the change in the ownership of the property and the 

identity of the lessor. The appellant took the view that there was no 

such right of election. 

Thereafter the appellant instituted proceedings (in the 

Durban and Coast Local Division) on notice of motion, the main relief 

claimed being a declaration to the effect that the lease entered into 

between the close corporation and the respondent on 23 August 1991 
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was of full force and effect and was binding upon the respondent as 

lessee and the appellant as lessor. There was also a claim for the 

payment of certain rental due under the lease, but this is no longer of 

any relevance. 

The application was heard by Squires J, who, with 

reference to the main claim, held (i) that, upon the sale of the leased 

property, in terms of the principle of huur gaaf voor koop, the lessee 

(respondent) had an election whether to continue with the lease or not; 

(ii) that the respondent had exercised this right by notifying the 

appellant that it wished to terminate the lease; and (iii) that 

accordingly the declaration sought should be refused. The judgment 

of the Court a quo has been reported (see Genna-Wae Properties (Pty) 

Ltd v Medio-Tronics (Natal) (Pty) Ltd 1994 (1) S A 106 (D) ). 
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With the leave of Squires J the matter now comes on 

appeal to this Court. It appears that after leave to appeal was granted 

respondent was placed under liquidation. Subsequently, and after the 

appeal had been noted, the liquidator filed a notice stating that the 

respondent did not intend to oppose the appeal and abided the decision 

of this Court. Inasmuch as the appeal raised a common law principle 

of great importance, M r J P de Bruin SC was asked to appear as 

amicus curiae on behalf of the respondent. W e would like to express 

our appreciation to him for his assistance in the matter. 

The principles relating to huur gaat voor koop, their 

origin and development, have been discussed in a number of 

judgments of this Court (see in particular D e Jager v Sisana 1930 A D 

71; D e Wet v Union Government 1934 A D 59; Graham v Local and 
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Overseas Investments (Pty) Ltd 1942 A D 95; Kessoopersadh en 'n 

Ander v Essop en 'n Ander 1970 (1) S A 265 (A); and Mignoel 

Properties (Pty) Ltd v Kneebone 1989 (4) SA 1042 (A) ). The 

position may be summed up as follows: 

Under Roman law a lease of property (locatio conductio 

rei) conferred only jura in personam. More particularly the lessee 

(conductor) held no real right (jus in re) in the leased property: he 

merely enjoyed contractual jura in personam against the lessor 

(locator) by virtue of the agreement of lease. Consequently if during 

the currency of the lease the lessor alienated the leased property in 

terms of, say, a contract of sale, the purchaser (and new owner) was 

not bound to recognize the lessee's rights of occupation under the 

lease, unless he had undertaken to do so. The main authority referred 
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to in this regard is the Code of Justinian 4.65.9, which reads: 

colonum,cui prior dominus locavit,nisi ea lege 

ut in eadem conductione maneat, quamvis sine 

scripto,bonea fidei iudicio ei quod placuit parere 

cogitur." 

("It is not necessary for the purchaser of land to 

permit the tenant to w h o m the former owner leased 

it to remain until his lease has expired, unless he 

bought the property under this condition. If, 

however, it is proved by any agreement that he did 

consent that the tenant should remain until the 

expiration of his lease, even though this may not 

have been reduced to writing, he will be compelled 

by an action of good faith to comply with the 

contract which he made." -

As translated by Scott.) 

Reference may also be made to Digest 19.2.25.1. The same situation 

arose if the lessor alienated the leased property in some other way, e g 
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by gift of usufruct or by legacy (see Digest 7.1.59.1, Digest 19.2.32 

and Digest 30.120.2; Buckland, A Text-book of Roman Law, 3 ed, at 

502, note 5). According to Buckland (op cit, at 502) such alienation 

to a third person upon w h o m the lease was not binding did not bring 

the lease to an end. It merely meant that the lessor by conferring a 

jus in rem on such third person made it impossible for himself to fulfil 

it. For this he would be liable to the lessee in damages if the latter 

were evicted from the property by the new owner. The other side of 

the rule was that the lessee was not bound contractually to the new 

owner. (This appears from Digest 19.2.32.) 

The inequity of the tenant's position in these 

circumstances under Roman law led to a desire to find a principle 

which would give him security of tenure; and in certain parts of the 
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Netherlands, including Holland, a rule derived from local custom and 

legislation became established which gave a measure of security to the 

tenant in the event of the alienation of the leased property. The rule 

was expressed in the maxim huur gaat voor koop - hire takes 

precedence over sale. The rule applied to leases of land and houses 

and in general, in a case where the leased property had been alienated, 

it conferred upon the lessee the right to continue to occupy the 

property, and precluded the new owner from ejecting him, for the 

remainder of the lease, provided that he (the lessee) continued to pay 

the rent due under the lease. In this way the lessee in occupation of 

the leased property became vested with a real right. The rule of huur 

gaat voor koop has been adopted by our courts and is part of our law. 

The rule is limited to leases of land and buildings (Graham v Local 




