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Two interrelated issues are to be decided in this appeal: 

whether, on the facts of the case, the disallowance of re-examination of the 

appellant by his counsel amounted to an irregularity, and, if so, what the legal 

consequences of such an irregularity are. 

The appellant (who, appearing at the trial with two others, was accused 

no 2) was convicted in the Regional Court at Germiston, Mr J J F Coetzer 

presiding, of armed robbery, in which R577 449,41 in cash and a 9 m m 
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Browning pistol were taken on 28 October 1991 (count 1), and of theft of a 

Ford light delivery vehicle on 19 September 1991 (count 2). H e was 

sentenced to ten years' imprisonment on the first count and five years' 

imprisonment on count 2. He and his two co-accused appealed against their 

convictions and sentences to the Witwatersrand Local Division. Le Grange J, 

with w h o m Flemming DJP concurred, confirmed the convictions and 

sentences. Subsequently the same court dismissed an application for leave 

to appeal to this Court. 

In September 1993 this Court granted the appellant leave to appeal 

against his convictions, but only on the ground that the trial magistrate may 

have erred in disallowing re-examination of the appellant after he had been 

cross-examined. 

The factual background 

Twenty-one State witnesses testified on behalf of the prosecution and 

were cross-examined by counsel for the defence. The attitude of the trial 

magistrate with regard to re-examination is clearly evident from his instruction 
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to each of the State witnesses to stand down at the conclusion of their cross-

examination. The prosecution was never offered an opportunity to re-examine 

any of its witnesses. Surprisingly, the prosecutor never requested an 

opportunity to re-examine any of his witnesses, and the correctness of the 

magistrate's attitude was never tested at that stage. 

However, the matter was raised at the end of the cross-examination of 

the first accused. Without referring to counsel for the defence, the magistrate 

instructed the accused to return to the stand. Counsel for the defence rose 

and indicated that he had not been given an opportunity to re-examine, but 

that, in any event, he had no questions for re-examination. The magistrate 

asked him to elucidate that statement, whereupon counsel replied that the 

Court had not asked him whether he wished to re-examine the witness. The 

magistrate then enquired why the Court should ask such a question. Counsel 

replied that it was customary for the court to ask whether there was any re­

examination. To this the magistrate replied: "Nee dit is nie hierdie hof se 

gebruik nie." 



4 

At the conclusion of the cross-examination of the appellant, his counsel 

requested an opportunity to re-examine, and the following interchange then 

took place: 

"HOF: Waaroor? 

M N R V A N P E R M E R W E : Oor aspekte wat die staat oor kruisverhoor 

het. 

HOF: Is dit aspekte wat eers ontstaan het uit die kruisverhoor van die 

staat? 

M N R V A N P E R M E R W E : Spesifiek aspekte wat die staat geopper het 

oor die sekerheid van mnr. Stewart oor die identifikasie van 

beskuldigde, en so meer. 

HOF: Maar dit is nie aspekte wat ontstaan het tydens kruisverhoor nie. 

M N R V A N P E R M E R W E : Is die hof se bevinding dat die vrae 

(onhoorbaar)? 

HOf: Ja. U is alleen geregtig om her te ondervra oor aspekte, oor 

aangeleenthede wat ontstaan het uit kruisverhoor. 

M N R V A N P E R M E R W E : Pit is my submissie dit het ontstaan uit 

kruisverhoor. Pie kwessie, die staat het geopper dat mnr. Stewart so 

seker is van die identifikasie van beskuldigde 2 dat hy kan sê dat 

beskuldigde 2 die voertuig gesteel het en omdat dit ontstaan het onder 

kruisverhoor wil ek he die beskuldigde moet verder daaroor getuig, met 

respek. 

HOf: Die hof laat u nie toe nie. Die bedoeling van herondervraging 

is aspekte wat ontstaan het, met ontstaan word bedoel nuwe aspekte 

waaroor u nie kon gevra het onder ondervraging. 

M N R V A N P E R M E R W E : Edelagbare ek stry nie met die hof nie. Ek 

aanvaar die hof se beslissing ..(tussenbei) 

HOF: Die hof wil net verduidelik die hof se optrede want dit is duidelik 
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dat u beslis verskil met die hot. 

M N R V A N P E R M E R W E : Dit is so, ek (onhoorbaar) dit.. (tussenbei) 

HOF: Die hof wil net vir u die redes gee waaroor die hof dit nie toelaat 

nie. 

M N R V A N P E R M E R W E : (Onhoorbaar) die hof op 'n regsbasis maar 

ek sal dit hou (onhoorbaar). Daar is een ander aspek wat ek ook oor 

wil herverhoor en dit is die aspek van die beskuldigde se beserings 

waaroor die staat wel gekruisverhoor het, 'n kwessie wat reeds al 

geopper is tydens kruisverhoor van 'n staatsgetuie maar ek voel dat die 

beskuldigde geregtig is omdat die staat in diepte op hierdie kwessie 

ingegaan het om dit by wyse van sy getuienis voor die hof te plaas 

naamlik dat hy aan die voorsittende beampte gerapporteer het dat hy 

aangerand is en 'n sekere aantal beserings getoon en dat dit inderdaad 

genotuleer is. 

HOF: Dit word ook nie toegelaat nie. 

M N R V A N P E R M E R W E : Soos dit die hof behaag (onhoorbaar). 

HOF: U kan terugstap." (My italics.) 

The right to re-examine 

The time-honoured sequence of our adversarial system of examination-

in-chief, cross-examination and re-examination is enshrined, as far as criminal 

trials are concerned, in sec 166(1) of the Criminal Procedure Act, 1977, which 

reads as follows: 

"166. Cross-examination and re-examination of witnesses.-(l) An 

accused may cross-examine any witness called on behalf of the 

prosecution at criminal proceedings or any co-accused who testifies at 
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criminal proceedings or any witness called on behalf of such co-

accused at criminal proceedings, and the prosecutor may cross-

examine any witness, including an accused, called on behalf of the 

defence at criminal proceedings, and a witness called at such 

proceedings on behalf of the prosecution may be re-examined by the 

prosecutor on any matter raised during the cross-examination of that 

witness, and a witness called on behalf of the defence at such 

proceedings may likewise be re-examined by the accused." 

The right of a party to re-examine his or her witness is, therefore, not 

a privilege or favour granted by the court, but a legal right, statutorily 

entrenched. The accused called to testify in a criminal trial is "... a witness ... 

on behalf of the defence" and he is entitled to rely upon sec 166(1). 

As far as the right to re-examine a witness is concerned, the operative 

words in sec 166(1) are "... on any matter raised during the cross-examination 

of that witness". The corresponding Afrikaans text (which is the official one) 

reads "... oor enige aangeleentheid wat tydens die kruisondervraging van 

daardie getuie ontstaan." 

T w o points emerge from an analysis of the quoted words. First, there 

is a statutory right to re-examine on "any matter" if it is raised during the 
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cross-examination. These are words of very wide compass, "any" being a 

word of wide and unqualified generality (see R v Hugo 1926 A D 268 at 271). 

Secondly, the right to re-examine a witness on "any matter" is only 

limited to the extent that it was a matter "... raised during the cross-

examination of that witness." The contextual meaning of"... any matter raised 

during the cross-examination of that witness" cannot, in m y view, reasonably 

lead to misunderstanding. "Raise" means "... to bring up (a question, point, 

etc.); to bring forward (a difficulty, objection, etc.); to advance (a claim)" (The 

Shorter Oxford English Dictionary. 3rd ed sv II.8.(b)). It does not, and 

cannot, be taken to mean, as the magistrate seems to think, "raised for the 

first time during cross-examination". The introduction of this qualification, in 

the context of a trial, would also be nonsensical. It would result in the 

absurdity that, if any matter were raised during examination-in-chief, and the 

witness were cross-examined thereon, no re-examination would be 

permissible. This would be a denial of the time-honoured rules relating to the 

examination of witnesses, acknowledged in our courts from the inception of 
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the adversarial system. 

Generally speaking, the object of re-examination is to clear up any point 

or misunderstanding which may have occurred during cross-examination; to 

correct wrong impressions or false perceptions which may have been created 

in the course of cross-examination; to give the witness a fair opportunity to 

explain answers given by him under cross-examination, which, if unexplained, 

may create a wrong impression or be used to arrive at false deductions; to put 

before the court the full picture and context of facts elicited during cross-

examination; or to give the witness an opportunity to correct patent mistakes 

made under cross-examination (See Du Toit, D e Jager, Paizes, Skeen and 

Van der Merwe: Commentary on the Criminal Procedure Act. 1994, paras. 22-

25; Hiemstra, Suid-Afrikaanse Strafproses, 5th ed., 427). All these objectives 

are covered by sec 166(1). The examples quoted above are not intended to 

be a numerus clausus. Re-examination can be, and frequently is, a very 

important mechanism for presenting a full and fair picture of the evidence of 

a witness and thus of arriving at the truth. Of course, if counsel wishes to deal 


