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STEYN JA: 

Appellant, ("plaintiff") a citizen of the United States of 

America, appeals against an order of costs made in the Transvaal 

Provincial Division on 15 June 1993 in an action in terms of the 

Compulsory Motor Vehicle Insurance Act, 56 of 1972, against 

respondent ("defendant") for damages in respect of personal injuries 

sustained by her in a motor vehicle collision in this country. 

By agreement between the parties the record in this appeal 

was limited to the judgment on costs delivered by Myburgh J in the 

Court a quo on the said date. That is consequently all that is now 

before us. 

The relevant facts are set out in the judgment as follows: 

"During August 1983 the plaintiff, Mrs Radell, issued summons 

against President Insurance C o Limited ('President') for the 

payment of the sum R72 997,20 as damages resulting from 

injuries sustained by her in a collision on 20 May 1981 with a 

vehicle insured by President in terms of Act N o 56 of 1972. 

During June 1984 plaintiff amended her claim to increase it to 
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R611 329,11. O n 30 July 1990 the defendant tendered to pay 

the plaintiff R300 000 and costs in terms of Uniform Rule 

34(1). In terms of rule 34(6) the plaintiff had fifteen days 

within which to accept the tender. The fifteen day period 

expired on 17 August 1990. O n 6 March 1992 plaintiff again 

amended her claim. She increased her claim and for the first 

time claimed payment of some of the damages in U S dollars. 

Her claim, in total was for R146 751,92 and $1 066 063,71. 

In April/May 1992, evidence was taken on commission in the 

United States of America over a period of about four weeks. 

The trial commenced before this Court on 26 October 1992 and 

ran for two weeks. It was then postponed to 15 March 1993. 

O n 13 March 1993 the plaintiff substituted the Multilateral 

Motor Vehicle Accident Fund ('the Fund') as defendant in place 

of President, which had been placed in liquidation. O n 15 

March 1993 the trial resumed. It ran for about two and a half 

weeks. O n 8 April 1993 this Court gave judgment for the 

plaintiff in the following amounts: 

Past hospital and medical expenses R 20 875,96 

Future hospital and medical expenses $12 945,00 

Future loss of earnings $74 446,00 

General damages R30 000,00" 

The tender was then disclosed to the Court a quo. The 

question of costs was thereafter dealt with. The Court a quo decided 
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that 

"one has to determine the value to the plaintiff of the tender in 

1990 and compare it with the value of the award in 1993" 

Having done so, and having found by that method of calculation that 

"the value in real terms of the tender to plaintiff in 1990 

exceeded the value to her of the amount of the judgment given 

in 1993", 

the Court a quo came to the conclusion that the tender exceeded the 

award. The above-mentioned order of costs was then made. In terms 

thereof respondent was ordered to pay plaintiff her party and party 

costs until 16 August 1990 (on which date the spatium deliberandi 

afforded plaintiff by Rule 34(6) expired) and, save for certain 

exceptions not now relevant, plaintiff was ordered to pay defendant's 

party and party costs since that date. 

The key to the trial Court's order is, to m y mind, the fact 

that plaintiff's claim was partly in U S dollars and that the award in her 
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favour was also partly in that currency. The general principle is that 

if the amount awarded exceeds that of the tender, an order of costs 

will, in the absence of special circumstances, be made in favour of the 

plaintiff and vice versa. Harms: Civil Procedure in the Supreme 

Court, Section P 8 p 439; Swisstool Manufacturing C o (Pty) Ltd 

v O m e g a Africa Plastics (Pty) Ltd 1977 (3) S A 458 (W) at 460C. 

The learned Judge dealt in these terms with the effect of 

the rate of exchange on the award in U S dollars: 

"The exchange rates on the three relevant dates and the 

equivalent in Rands of the amount awarded by the court are the 

following: 

30 July 1990 2,6072 R278 721,77 

17 August 1990 2,5657 R275 095,00 

8 April 1993 3,2025 R330 745,63 

It follows that if the rate of exchange on 8 April 1993, the date 

of judgment, is applicable, the judgment exceeded the tender by 

R30 745,63; if the rates of exchange in July and August 1990, 

when the tender was made and the plaintiff enjoyed a spatium 

deliberandi, are applicable, the tender exceeded judgment." 



6 

The reasoning by way of which the learned Judge came 

to the aforementioned conclusion appears from the following further 

passages in his judgment: 

"Mr Peter Solomon, who appeared for the plaintiff to argue this 

point, submitted that the applicable rate of exchange was the 

one prevailing on the date of judgment. It was on that date that 

the Court determined the quantum of the plaintiff's damages and 

it was on that date that the amount awarded became payable 

I a m not, however, persuaded. In m y view one has to determine 

the value to the plaintiff of the tender in 1990 and compare it 

with the value of the award in 1993. The purpose of the tender 

is to bring an end to the litigation and to protect the defendant 

against further costs. In this case it is not surprising that 

President made a tender in terms of rule 34(1): the merits had 

been settled, the only issue being the quantum of the plaintiff's 

damages; the claim was substantial; the plaintiff, an American 

citizen living in the U S A , was entitled to claim for loss of 

earning capacity and future medical expenses in U S dollars and 

it was inevitable that evidence on commission in the U S A 

would have to be taken, adding substantially to the costs of 

litigation. It was a prudent step to take. The mechanism of an 

unconditional offer to settle contained in rule 34(1) and a 

judgment have these features in common: the aim of each is to 

compensate the plaintiff for her loss, and, on acceptance of the 
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offer or on judgment, the lis between the parties is ended. In 

arriving at the amount of the tender, the defendant would have 

undergone a similar exercise to the one undertaken by the Court 

and made an assessment of the plaintiffs loss under each head 

of damages, erring on the side of generosity in order to ensure 

that the tender exceeded any amount awarded by a Court in due 

course. The question which President would have asked itself 

is: what amount should a Court award the plaintiff to 

compensate her for her loss? W h e n the plaintiff received the 

tender, she should have asked the same question. Had she come 

to the conclusion that the defendant's assessment was accurate 

or too low, but nevertheless attractive, and accepted the tender, 

she would have received R300 000 in 1990. She would have 

been compensated in full for her loss, and had change. O n 

acceptance of the tender, not only would the plaintiff have been 

compensated in full, she would have received R21 278,23 more 

than the amount of her loss (as assessed by the Court), being the 

difference between the tender of R300 000 and the value in 

rands at that time of the Court's award of R278 721,77 with the 

consequence that litigation would have been ended (and the 

parties saved many hundreds of thousands of rands in costs). 

Accordingly, the value in real terms of the tender to the plaintiff 

in 1990 exceeded the value to her of the amount of the 

judgment given in 1993." 

After 6 March 1992 when the dollar claims were 
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introduced by way of amendment to plaintiffs particulars of claim, 

both parties were undoubtedly at risk by virtue of the continual 

fluctuations in the exchange rates between the two relevant currencies. 

The tender was made in rand and remained unchanged as to currency 

and amount despite the subsequent introduction of the claims in U S 

dollars. Those claims likewise remained unchanged. A claim in U S 

dollars is, if awarded, made in that currency irrespective of its 

purchasing power at the date of judgment. It is a case of take the 

dollar as you get it. This is due to the principle of nominalism of 

currency explained by E M Grosskopf JA in S A Eagle Insurance C o 

Ltd v Hartley 1990 (4) S A 833 (A) at 839 D-J in the following 

terms, in contrast to the so-called "Everson principle" enunciated by 

Howie J in Everson v Allianz Insurance Ltd 1989 (2) S A 173 C: 

"Now, ex hypothesi, the Rl 000 represents the actual financial 

loss incurred some time before the trial. Let us assume it was 

incurred on a single occasion. If judgment had been given a 

day later an amount of Rl 000 and no more would have been 


