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IN THE SUPREME COURT QF SOUTH AFRICA

(APPELLATE DIVISION)

In the matter between:

CTP LIMITED

TERRENCE DESMOND MOOLMAN
NOEL MALCOLM COBURN
MEREDITH DAVID WILLIAM SHORT
and

ARGUS HOLDINGS LIMITED
ARGUS NEWSPAPERS LIMITED
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Case No 418/93

First Appellant
Second Appellant
Third Appellant
Fourth Appellant

First Respondent
Second Respondent

CORAM: CORRBETT CJ, EM GROSSKOPF, SMALBERGER,

NIENABER JJA et NICHOLAS AJA

HEARD: 21 FEBRUARY 1995

DELIVERED: 29 MARCH 1995
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NIENABER JA:

The parties to this litigation are parties to a joint business venture.
That venture was the product of a catenation of agreements of which two,
one entered into in 1980 and the other in 1985, are central to this litigation.
Clause 2 of the 1985 agreement which is headed "Recordal and agreement”
reads:

"2.1 The parties record that:
2.1.1 they are all intimately involved in the business of printing
and publishing;
2.1.2 they have all acquired and will acquire considerable
expertise in the business of printing and publishing;
2.1.3 Caxton, Afmed, Modern Media, Hortrio and Horpak [the
appellant by its former name] are all closely associated
with The Argus [the first respondent] and its subsidiary
and associated companies;
2.1.4 Moolman [the second appellant] and Coburn [the third
appellant] are the joint managing directors of Caxton and
Short [the fourth appellant] is the chairman of Caxton.
2.2 For these reasons the parties agree that it is fair and reasonably
necessary for the protection of their business and proprietary
interests that they should be restrained from competing with
each other in respect of the undermentioned activities for a

reasonable period.”



The issue in this litigation, brought by way of notice of motion, is
whether the publishing restraints which are contained in both the 1980 and
the 1985 agreements in substantially similar terms and which purport to bind
the first respondent in favour of the appellants and certain other parties, are
enforceable at the instance of the appellants. The Court a quo (Goldstein J
sitting in the Witwatersrand L.ocal Division) decided that issue in favour of
the respondents. This is an appeal, with leave of the Court a quo, against
that finding.

The second respondent was not a party to either of the agreements but
it was common cause that in 1988 it assumed all the rights and obligations
of the first respondent under both agreements. The second respondent is
described in the papers as the wholly owned chief operating subsidiary of the
first respondent. For purposes of this litigation nothing hinges on the separate
corporate identities of the two respondents and I shall henceforth refer to
them simply as the respondents, even in respect of events preceding 1988.

The respondents published nespapers. They had an indirect interest



in the Sunday Times, a weekly newspaper sold nationwide. They published
The Star, a daily newspaper sold and circulating mainly in what was then
known as the PWV region, the Cape Argus, sold and circulating mainly in
the Cape Peninsula, and the Sunday Tribune and the Natal Daily News,
respectively a weekly and a daily newspaper, sold and circulating mainly in
the Durban area.

Caxton Lid ("Caxton"), in which the second and third appellants were
both substantial shareholders and directors, was the proprietor, printer and
distributor of an assortment of publications described in the affidavits as
"knock and drop" free sheets. These are publications in tabloid form
consisting chiefly of advertising, but containing also news items and features
relating to specific areas or suburbs, which were distributed free of charge
in those areas, mainly by leaving them in private post boxes. There was a
network of these publications throughout South Africa and Namibia. Caxton
also published what are described in the appellants' affidavits as "local

newspapers”". These were also targeted at specific localities but were



distributed and sold in the ordinary course. The Sandton Chronicle was
referred to as a specific example. Caxton's main source of revenue from
both types of publications came from advertising.

Some time before 1980 the respondents resolved 1o increase their
participation in that sector of the advertising market. This was accomplished
through an intricate series of manoeuvres, recorded in the 1980 agreement,
involving the sale and exchange of shares in various companies, including
Caxton, the outcome of which, somewhat simplified, was that the second,
third and fourth appellants and the first respondent became shareholders in
a company, Afmed (Pty) Ltd ("Afmed"). Afmed became the holding
company of Caxton. The respondents thus acquired, through the first
respondent's shareholding in Afmed, a substantial interest in Caxton's
business. The 1980 agreement contained reciprocal restraints, the overall
purpose of which was to preserve, for each of the parties vis-a-vis the others,
their separate spheres of operation within the field of printing, publishing and

distributing newspapers.



Clause 16 of the 1980 agreement provides in particular:

"16.5 ARGUS undertakes and warrants that it shall not itself or
through any company controlled by it or through any third party
except with the written consent of M&C [second and third
appellants respectively] and AP [Amalgamated Press (Pty)
Lid] -

16.6 Publish a separate free newspaper (i.e. a newspaper for which
the recipient does not pay) anywhere in the Republic of South
Africa or South West Africa; or

16.7 Publish a local newspaper in the areas presently described as the
magisterial districts of Germiston, Elsburg, Boksburg, Benoni,
(including Petit and Brentwood Park), Brakpan, Springs, Florida,
Sasolburg, Meyerton, Vanderbijlpark and Vereeniging,
Roodepoort, Krugersdorp and Randfontein
PROVIDED however that all the provisions of this Clause and
its sub-clauses shall not be interpreted as a restraint on the
ARGUS publishing a national or regional daily newspaper, or a
national or regional weekly newspaper, provided that such
regional newspaper does not circulate only or mainly in the

areas described above in clause 16.7."

The restraints, it is to be noted, are not limited in time.
During the period 1980 to 1985 Caxton continued to publish its free

sheets and, in the areas demarcated in clause 16.7 of the 1980 agreement, its
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local newspapers. There were some exchanges between some of the parties
about some of the respondents’ publishing activities but in general the
respondents adhered to the restraints.

Early in 1985 there was, once more, a rearrangement of the corporate
kaleidoscope. Caxton sold its business to a company Hortors Trio Rand
Limited ("Hortors Trio") "for the benefit of its wholly owned subsidiary,
Horpak ...". Horpak subsequently changed its name to CTP Limited. CTP
Limited is the first appellant. Its business operations are administered by the
second and third appellants. The second, third and fourth appellants have
substantial equity stakes in the business of the first appellant. The first
respondent, through its shareholding in various other companies, acquired
control of 50% of the equity in the first appellant.

Some of these developments are reflected in the 1985 agreement. The
second and third appellants as well as Afmed and the first respondent who
were all parties to the 1980 agreement were again signatories to the new

agreement. Some of the other original parties did not, however, survive the






