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Case no 340/93
IN_THE SUPREME COURT OF SOUTH AFRICA
APP D (0
In the matter between:
NIGEL COLIN TATTERSALL First Appellant
WILLIAM ALLAN DE BEER ' Second Appellant
and
NEDCOR BANK LIMITED Respondent
CORAM: JOUBERT, NESTADT, EKSTEEN, VAN DEN
HEEVER JJA et OLIVIER AJA
Date heard: 23 February 1995

Date delivered: 28 March 1995

JUDGMENT

NESTADT, JA:

This is an appeal against the grant in the opposed motion
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court of the Transvaal Provincial Division of an application by the
respondent ("the bank") for judgment against the two appellants and
a certain Pierre Cahn, jointly and severally, in the sum of
R2 505 231.90 (together with certain ancillary relief). It is brought
with the leave of the judge a guo (Roux J).

The bank's claim is founded on a written agreement
entered into on 30 May 1991 and in terms whereof it (through its
Sandton branch) undertook to grant a so-called building loan of R2.5
m to Khyber Investments. This was a partnership consisting of the
appellants and Cahn. The purpose of thg loan was to enable the
partnership to develop certain immovable property which it had in
February 1991 acquired from a company calied Mary Brae Holdings

(Pty) Ltd ("MBH"). Such development involved the sale of houses
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which were 1o be built on the property. Repayment of the loan was
to be secured by a first mortgage bond over the property and was to
be in monthly instalments of a specified amount (initially the sum of
R42 875.00 but later increased to R49 477.00 consequent upon a
change in the rate of interest payable by the partnership).

The bond having been passed, the loan was in due
course advanced to the partnership. This took place in the manner
provided for in the agreement, namely, by the bank (i) releasing
MBH from an indebtedness of its (in the sum of R1 802 170.92) to
the bank and then debiting the partnership bond account with this
amount and (ii) between 28 June 1991 and 30 July 1991 making six
("progress”) payments to the partnership in the total sum of

R632 859.52. (No point was made of the apparent discrepancy of



R70 201.46 between the total of these two amounts and the sum
claimed.) The partnership, however, failed to make payment of any
of the monthly instalments. Relying on a term of the loan that in
the event of the partnership breaching its obligations in this manner,
_ the full amount of the loan would forthwith become payable, the
bank launched its application on 25 September 1992. By this time
the partnership had been dissolved. Hence the claim against the
appellants and Cahn themselves. Cahn is not appealing. He never
opposed the application in the first place.

Both in the court below and before us, the appellants
relied on three grounds of opposition. They were (i) that the
application was not authorised; (ii) that it was premature in that

when it was brought the monthly instalments referred to were not yet
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due and the partnership was therefore not then in breach of its
obligations; and (iii) that pending the ocutcome of an application (in
circumstances to be explained) by MBH for an order that the
partnership retransfer the property to it and that the bond in favour
of the bank be cancelled, repayment of the loan is excused. I
proceed to deal with them seriatim.
A.  Lack of authority.

The bank's founding affidavit was deposed to by a Mr
Paul Spencer, the manager of its Sandton branch. In paragraph 2
Spencer alleges that he is "duly authorised” to bring the application
"as will more fully appear from annexure PS1 hereto". It may be
accepted that this document does not support the allegations made,

Whether for this reason or otherwise, the appellants in their



answering affidavit simply "deny these allegations". Spencer's
replying affidavit says no more on the issue (save that it states that
he is authorised "to make this affidavit on behalf of the applicant as
will more fully appear from annexure PS1"). Thereafter, however,
the matter is reverted to in a supplementary affidavit which was
served on the appellants a few days before the application was argued
and which supplementary affidavit Roux J allowed 1o be filed. In
it Spencer explains that PS1 was annexed to the founding affidavit
in error. He proceeds to annex what he says was the intended
document. It consists firstly of an internal letter dated 13 August
1991 purporting to be signed by the bank's secretary. This letter
confirms that the bank's board of directors h?d on 26 June 1991

passed a resolution in effect empowering its divisional director to
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determine which officials should have the authority to sue on behaif |
of the bank, Secondly, there is a2 copy of a notification apparently
signed on 18 October 1991 by a Mr Hugh Maclachlan who is
described as the bank's divisional director. In it he declares which
officials have such authority. In doing so, he states that he is acting
in accordance with the authority granted to him by the board on 26
June 1991,

It is clear that ex facie these last two documents Spencer
was authorised to bring the application. As a branch manager he
falls within the class of officials identified in the notification as
having authority to bring legal proceedings on behalf of the bank.
PS1 does not, as was suggested, detract from this; it is not in

conflict with the clear terms of the divisional director's delegation.
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It was, however, submiited on behalf of the appellants that regard
cannot be had to the annexures., This was because, in the absence
of affidavits proving the resolution of 26 June 1991 and the
divisional director's signature to the notification dated 18 October
1991 and seeing that Spencer did not allege that he was present when
the resolution was passed and the notification signed, these
documents had no probative value; they constituted inadmissible,
hearsay evidence. Moreover, so it was said, Spencer's
supplementary affidavit should not have been admitted at what was
a Jate stage in the proceedings; and, in any event, the appellant
should have been afforded an opportunity of answering it. ‘

On the last point it appears from the judgment a quo not

that the appellants sought a postponement, but that there was "a



tentative suggestion™ that the matter be referred 10 evidence or at
least that Spencer should be heard on the issue. For the reasons
given by Roux J, I do not think that he exercised his discretion in
any way improperly, either in allowing the supplementary affidavit

or in refusing to accede to the request for viva voce evidence.

Nevertheless it may be that, in the absence of proper
proof of the resolution and the divisional director's determination and
notwithstanding the appellants’ failure before Roux J to object to the
admissibility of the documents on this ground, they are not evidence.
I shall assume, in favour of the appellants, this to be the case. I
thus leave out of consideration the possible application of sec 3 of
the Law of Evidence Amendment Act, 45 of 1988 and sec 34(2) of

the Civil Proceedings Evidence Act, 25 of 1965. Even so, I am of






